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ERRATA  1983 


OPINION  NO. 


83-1         Page  4,  line  7 

for  Penderqast  read  Penderqrast 

83-2  Page  3,  line  41 

for  haerein  read  herein 

Page  4,  line  9 

for  93  C.A.  864  read  93  C.A.3d  864 

83-5  Page  l,  line  33 

for  77  C.A. 3d  663  read  72  C.A. 3d  663 

Page  2,  line  4 

for  Article  1  read  Article  I 

Page  2,  line  5 

for  Article  1  read  Article  I 

Page  2,  line  12 

for  4  Wall  525  read  4  Wall  535 

Page  2,  line  36 

for  invest iment  read  investment 

83-6         Page  3,  line  40 

for  58  Ops.  A.G.  844  read 
58  Ops.  Cal.  Atty.  Gen.  844 

83-10         Page  2,  line  39 

for  rememdy  read  r emedy 

Page  5,  line  19 

for  genius  our  read  genius  of  our 

83-14        Page  24,  line  28 

for  exept  read  except 

Page  27,  line  14 
for  or  read  of 

83-18        Page  3,  line  33 

for  53  Op.  A.G.  180 

read  53  Ops.  Cal.  Atty.  Gen.  180 

Page  5,  line  6 

for  Dept .  of  Public  Works 

read  Department  of  Motor  Vehicles 


ERRATA  1983 


OPINION  NO. 

83-19         Page  3,  line  27 

for  Friends  of  Arrowhead 

read  Friends  of  Lake  Arrowhead 

Page  3,  line  42 

for  34  Cal.  Rptr.  519  read  134  Cal .  Rptr.  519 

83-21         Page  6,  line  6 

for  as  [assertion]  read  an  [assertion] 

83-24         Page  9,  line  7 

for  descretion  read  discretion 

83-26         Page  2,  line  23 

for  Sections  1200-1219  read  Section  1201-1219 

83-27         Page  5,  line  15 

for  Fogerty  v.  read  Fogarty  v. 

83-28        Page  2,  line  38 

for  compliment  read  complement 

83-29         Page  6,  line  5 

for  quesion  read  question 

83-32         Page  1,  line  31 

for  8. 584-2  read  8.585-2 

Page  2,  line  23 

read  (1981)  452  U.S.  264,  287-88,  69  L.Ed  2d  1 

101  S.Ct.  2352: 

83-37        Page  7,  line  40 

for  guaranted  read  guaranteed 

83-39        Page  6,  line  11 

for  180  Cal. Rptr.  361  read  181  Cal. Rptr.  361 

83-43        Page  6,  line  2 

for  Opinion  No.  read  Opinion  No.  83-43 

Page  6,  line  8 

for  1165.  read  11165. 


ERRATA  1983 


OPINION  NO, 


83-44         Page  1,  line  11 

For  Transit  read  Transportation 

Page  1,  line  12 

For  System  read  District 

Page  2,  line  2 

For  Transit  read  Transportation 

Page  2,  line  3 

For  ( GGBHD )  read  (GGBHTD) 

Page  2,    line  3 

For  System  read  District 

83-46         Page  2,  line  12 

For  tokens  read  token 

Page  3,  line  21 
Delete  final  the 

83-47         Page  3,  lines  17  and  18 

For  40  Ops.  Gal.  Atty.  Gen.  212 
read  40  Ops . Cal .Atty . Gen.  210,  212 

Page  3,  lines  14  and  18 
Delete  quotation  marks 

Page  5,  lines  30,  31 

Insert  quotation  marks,  line  30  after  Further, 

and  also  line  31  after  incompatible 

Page  5,  line  31 

For  65  Ops.  Cal.  Atty.  Gen.  608 

read  65  Ops .Cal .Atty .Gen.  606,  608 

83-48         Page  3,  line  5 

Insert  to  after  not  limited 

83-50         Page  1,  line  17 

For  emloyee  read  employee 

83-51         Page  l,  line  6 

Insert  after  Executive  Director,  Health^Service 
System 


ERRATA  1983 


OPINION  NO. 


Page  2,  line  25 

For  particpate  read  participate 

Page  4,  line  3 

For  purusant  read  pursuant 

Page  4,  line  9 

For  Wef f are  read  Welfare 

83-56        Page  2,  line  27 

Insert  of  as  to  read  exercise  of  this 

Page  2,  line  39 

Correct  to  read  of  traffic 

Page  2,  line  42 

For  various  read  variance 

Page  3,  line  22 

Correct  to  read  in  the  control 

Page  3,  line  28 

For  in  the  course  of  read  and  enforcing 

83-58         Page  2,  line  9 

For  Chapter  1933  read  Chapter  1333 

83-66        Page  5,  line  5 

For  bioanlayst  read  bioanalyst 
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ASSEMBLY  BILL  3593 


ATTORNEY  GENERAL 

13  Ops.  Cal 

18  Ops.  Cal 

21  Ops.  Cal 

25  Ops.  Cal 

27  Ops.  Cal 

40  Ops.  Cal 

53  Ops.  Cal 

53  Ops.  Cal 

56  Ops.  Cal 

57  Ops.  Cal 

58  Ops .  Cal 

63  Ops.  Cal 

64  Ops.  Cal 

65  Ops.  Cal 
6  5  Ops.  Cal 
83  Ops.  Cal 
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Atty.  Gen, 

Atty.  Gen, 

Atty.  Gen, 

Atty.  Gen, 

Atty.  Gen. 

Atty.  Gen. 

Atty.  Gen, 

Atty.  Gen. 

Atty.  Gen. 

Atty.  Gen. 


Atty 
Atty. 


Gen 
Gen 


Atty.  Gen. 
Atty.  Gen, 
Atty.  Gen, 


185 

236 

51 

259 

402 

210 

180 

200 

399 

124 

844 

903 

712 

95 

606 

503 


i3-5 


83-1 

83-38 

83-9 

83-30 

83-39 

83-47 

83-18 

83-30 

83-31 

83-59 

83-6 

83-26 

83-23 

83-24 

83-47 

83-67 


BUSINESS  AND  PROFESSIONS  CODE 
Section  23000  et  seq. 


83-66 


CIVIL  CODE 

Section  2261 


!3-5 


CODE  OF  CIVIL  PROCEDURE 

Section  197  et  seq. 
Section  198  et  seq. 
Section  600  et  seq. 
Section  1209(a)(8) 
Section  1209(b) 


83-25 
83-57 
83-25 
83-25 
83-25 


CONSTITUTION 

Article  I,  Section  15 

Article  I,  Section  16 

Article  X,  Section  3 

Article  XI,  Section  3(b) 

Article  XI,  Sections  4,  5,  7 

Article  XI,  Section  5(b)(4) 

Article  XI,  Section  5,  Subdivision  (5)(1) 

Article  XVI,  Section  6 


83-11 
83-25 
83-25 
83-53 
83-13 
83-38 
83-45 
83-33 
83-57 


EDUCATION  CODE 

Section  45318 

Section  88137 


see  also 


see  also 


83-3 
81-38 
83-3 
81-38 


ELECTIONS  CODE 

Section  10000 
Section  12300  et  seq. 
Section  27214 
Section  27214 
Section  27215 

FINANCIAL  CODE 

Section  13000 

GOVERN>TENT   CODE 

Section  1029 

Section  1031 

Section  3500 

Section  6103 

Section  6250  et  seq. 

Section  6254 

Section  6254(a) 

Section  6254(f) 

Section  8100  et  seq. 

Section  19230 

Section  24350 

Section  27201 

Section  27280 

Section  27361 .3 

Section  27361 .4 

Section  27383 

Section  27460  et  seq. 

Section  34459 

Section  34461 

Section  37384  through  37387 

Section  53090  et  seq. 

Section  65858 

Section  66410  et  seq. 

Section  7114.01 

Section  81000  et  seq. 

Section  84308 


83-34 

83-8 

83-7 

83-7 

83-7 


83-5 


83-24 

83-33 

83-68 

83-39 

83-2 

83-2 

83-67 

83-67 

83-8 

83-57 

83-39 

83-1 

83-26 

83-39 

83-39 

83-39 

83-42 

83-64 

83-64 

83-53 

83-59 

83-54 

83-19 

83-9 

83-8 

83-27 


HEALTH  AND  SAFETY  CODE 

Section  10250  et  seq. 
Section  11000  et  seq. 
Section  11670  et  seq. 


83-42 
83-14 
83-14 


Section  17910  et  seq, 
Section  26000  et  seq. 
Section  28740  et  seq. 

INSURANCE  CODE 

Section  1214.29 


83-55 
83-14 
83-14 


(3-26 


LABOR  CODE 

Section  227.3 


53-45 


PENAL    CODE 

Section  169 

Section  830.5 

Section  831 

Section  924  et  seq. 

Section  987(b) 

Section  987.9 


83-25 
83-24 
83-24 
83-30 
83-11 
83-11 


PUBLIC  UTILITIES  CODE 

Section  103000  et  seq. 

REVENUE  AND  TAXATION  CODE 
Section  408 


i3-44 


83-2 


STATUTES,  1968,  Chapter  1333,  p.  2544 


See  also 


83-53 
83-58 


STREETS  AND  HIGHWAYS  CODE 
Section  2101 
Section  27500  et  seq. 
Section  32801 


83-6 

83-44 

83-36 


VEHICLE  CODE 

Section  13353 
Section  22508 
Section  23152 
Section  23153 


83-66 
83-56 
83-66 
83-66 


WELFARE  AND  INSTITUTIONS  CODE 
Section  229 
Section  230 
Section  300 
Section  328 
Section  5000  et  seq. 
Section  5600  et  seq. 
Section  10600  et  seq. 
Section  12300  et  seq. 
Section  17006 


83-67 
83-67 
83-43 
83-43 
83-23 
83-23 
83-48 
83-48 
83-20 


SAN  FRANCISCO  LAWS  AND  OFFICIAL  DOCUMENTS  CITED 

ADMINISTRATIVE  CODE 

Section  8.24-1  83-39 

Section  10.84  et  seq.  83-6 

Section  lOB.l  et  seq.  83-49 

Section  12A.5(a)  83-38 

Section  12A.9(b)  83-38 

Section  12B  83-16 

Section  12B.1  83-37 

Section  123. 4(c)(5)  83-4 

see  also     83-16 

see  also     83-37 

Section  12B.5  83-4 

see  also     83-16 

see  also     83-37 

Section  16.10  et  seq.  83-45 

Section  16.212  83-35 

Section  16.216  83-3 

see  also     83-68 

Section  16.501  et  seq.  83-8 

Section  17.8  83-36 

Section  18.9  83-70 

Section  20.8  83-43 

Section  20.59.14  83-20 

Section  21.13-1  83-16 

Section  38.1  et  seq.  83-41 

83-55 


83-47 
83-38 
83-38 
83-68 
83-18 
83-65 
83-47 
83-12 
83-53 
83-58 
83-31 
83-3 
see  also     83-21 
see  also     83-52 
see  also     83-68 
Section  3.661(a)  83-17 

Section  3  .  701  83-38 

Section  4  .  105  83-24 

Section  6.203  *    83-12 


BUILDING  CODE 

Section 

402.6.9 

CHARTER 

Section 

1. 

,103 

Section 

2, 

,101 

Section 

2, 

,400 

Section 

2, 

,401 

Section 

3, 

,530-2 

Section 

3. 

,552 

Section 

3, 

,570 

Section 

3, 

,571 

Section 

3 

,581 

Section 

3 

,584 

Section 

3 

.600 

Section 

3 

,661 

Section  6.205 
Section  6.206 
Section  6.303 
Section  7 . 100 
Section  7.204 
Section  7.401 
Section  7.402-1 
Section  7.403 
Section  8 . 103 
Section  8 . 105 
Section  8.300 

Section  8.300(a)(6) 
Section  8.300-1 

Section  8.322 
Section  8.323 
Section  8.326 
Section  8.329 


Section  8.330 
Section  8.342 
Section  8.400 

Section  8.405(b) 
Section  8.407 

Section  8.420 
Section  8.431 
Section  8.440 
Section  8.451 
Section  8.451(d) 
Section  8.451(h) 
Section  8 . 546 
Section  8.559-2 
Section  8.570 
Section  8.585-2 
Section  21 


83-12 

83-12 

83-18 

83-48 

83-16 

83-6 

83-58 

83-65 

83-47 

83-47 

83-23 

see  also  83-36 
83-47 
83-23 

see  also  83-36 
83-17 
83-17 
83-15 
83-15 

see  also     83-21 

see  also     83-40 

see  also     83-50 
83-40 
83-3 
83-52 

see  also  83-70 
83-46 
83-12 

see  also  83-62 
83-51 
83-29 
83-45 
83-49 
83-22 
83-22 
83-32 
83-32 
83-32 
83-32 
83-38 


CITY  ATTORNEY  OPINION 


No. 

1381 

No. 

50-110 

No. 

57-1142A 

No. 

59-1345 

No. 

72-70 

No. 

73-46 

No. 

75-79 

No. 

76-54 

No. 

79-16 

83-40 
83-65 
83-38 
83-38 
83-16 
83-47 
83-47 
83-15 
83-68 


No. 

79- 

-47 

No. 

80- 

-14 

No. 

80- 

-18 

No. 

81- 

-44 

No. 

82- 

-11 

No. 

82- 

-15 

No. 

83- 

-3 

No. 

83- 

-16 

No. 

83- 

-21 

No. 

83- 

-24 

83-29 
83-16 
83-58 
83-47 
83-67 
83-56 
83-68 
83-37 
83-40 
83-33 

CITY  PLANNING  CODE 

Section  302(e)  83-54 

FIRE  CODE 

Section  3.04(b)  83-55 

HOUSING  CODE 

Section  203.6  83-55 

Section  1200  et  seq.  83-26 

POLICE  CODE 

Section  2400  et  seq.  83-61 

PUBLIC  WORKS  CODE 

Section  335(c)  83-44 

Section  900  et  seq.  83-44 

TRAFFIC  CODE 

Section  200  et  seq.  83-56 

SUBDIVISION  CODE 

Section  1381  83-60 

Section  1385  83-60 

UNITED  STATES  LAWS  AND  OFFICIAL 
DOCUMENTS  CITED 

UNITED  STATES  CODE 

Title  5,  Section  552  et  seq.  83-67 

Title  5,  Section  552(b)(5)  83-67 

Title  5,  Section  553  83-54 

Title  15,  Section  1261  et  seq.  83-14 

Title  15,  Section  2601  et  seq.  83-14 

Title  21,  Section  301  et  seq.  83-14 

Title  21,  Section  801  83-14 

Title  29,  Section  621  et  seq.  83-32 


UNITED  STATES  CONSTITUTION 
Article  1,  Section  8, 
First  Amendment 
Sixth  Amendment 

Seventh  Amendment 
Fourteenth  Amendment 


clause  4 


see  also 


83-28 
83-14 
83-11 
83-25 
83-25 
83-33 


CITY  ATTORNEY  OPINIONS  1983  SUBJECT  INDEX 

ACQUIRED  IMMUNE  DEFICIENTY  SYNDROME 

Substance  abuse — use  of  room  odorizers  83-14 

"ADDITIONAL" 

Defined  as  in  Recorder's  Office  fees  83-39 

ADMINISTRATIVE  AFFAIRS 

City  wide  rules  of  procedure  to  be 

followed  by  all  departments  and  offices 

in  the  conduct  of  their  affairs  may  be 

prescribed  by  the  Board  of  Supervisors  83-68 

ADVERTISING 

Lease  of  advertising  space  on  parking  meters         83-56 

Room  odorizers-City  may  regulate 

advertising  so  long  as  it  does  not 

regulate  labeling  requirements  or 

violate  constitutional  protection 

afforded  to  commercial  speech  83-14 

AFFIRMATIVE  ACTION  PROGRAMS 

City  contractors,  subcontractors  or 

suppliers-prevailing  wage  provisions 

Administrative  Code  Section  12. B4  83-16 

AGE  DISCRIMINATION 

Distinction  between  categorical  age 

reqxiirements  and  individualized  examinations 

to  determine  fitness  83-32 

AGE  DISCRIMINATION  IN  EMPLOYMENT  ACT  OF  1967 

see 

Public  Law  90-202 

81  Stat.  602 

29  U.S.C.  Section  621  et  seq.  83-32 

AGE  DISCRIMINATION  IN  EMPLOYMENT  ACT 

Age  requirements  valid  when  bona  fide 

occupational  qualification  or  when 

differentiation  is  based  on  reasonable 

factors  other  than  age  83-32 

AIDS 

see 

ACQUIRED  IMMUNE  DEFICIENCY  SYNDROME 

8  ' 


AIRPORT 

Skycap  services  provided  by  Allied 
Maintenance  Corporation  and  Human  Rights 
Commission  lacks  jurisdiction  to  hear  and 
decide  prevailing  wage  complaint  filed  with 
the  Commission  against  Allied  83-4 

see  also     83-37 

Skycap  services  provided  by  Allied 
Maintenance  Corporation  under  a 

Porter  Service  Permit  83-37 

see  also     83-4 

ALCOHOLIC  BEVERAGE  CONTROL  ACT 

see 
BUSINESS  AND  PROFESSIONS  CODE  SECTION  23000  et  seq. 

ALCOHOLIC  BEVERAGES 

Blood  tests  on  persons  arrested  for 

drunk  driving  83-66 

Breath  analyzer  machines  for  use  by 

customers  in  premises  selling  liquor  by 

the  drink  cannot  be  required  by  local 

ordinance  because  preempted  by  state  law  83-71 

State  laws  for  regulation,  Alcoholic 
Beverage  Control  Act,  Business  and  Pro- 
fessions Code  Section  23000  et  seq.  83-66 

ALIENS 

Citizenship  requirement  precluding  permanent 

resident  aliens  from  serving  as  police 

officers  is  not  a  violation  of  the  Equal 

Protection  Clause  of  the  Fourteenth  Amendment        83-33 

Employment  as  police  officers.   City  and 

County  may  continue  to  require  an 

individual  to  be  a  United  States  citizen 

upon  date  of  appointment  as  a  police  officer         83-33 

Police  officers.   Amended  Government  Code 

Section  1031  does  not  require  the  City  and 

County  of  San  Francisco  to  consider  permanent 

resident  aliens  for  employment  83-33 

"ALL"  COSTS 

Defined  Charter  Section  3.530-2  83-18 


ALLIED  MAINTENANCE  CORPORATION 

Skycap  service  at  San  Francisco  Inter- 
national Airport  provided  under  permit 
from  the  city  and  the  Human  Rights  Commission 
lacks  jurisdiction  to  hear  and  decide 

prevailing  wage  complaint  83-4 

see  also     83-37 

ALTERNATES 

Art  Commission;  deputy  or  representatives 

may  attend  sessions  on  behalf  of  official 

members,  but  may  not  vote  on  behalf 

of  the  delegator  83-31 

Powers  and  duties,  generally;  voting; 

alternates  may  not  take  action  in  Board 

or  Commission  matters  unless  organic  city 

law  so  authorizes  83-31 

APHRODISIACS 

Room  odorizers  ( incense)-substance 

abuse-city,  state  and  federal 

regulatory  schemes  83-14 

APPOINTING  OFFICER 

County  Clerk;  collective  body  of  Superior 

Court  judges,  and  not  the  Presiding  Judge, 

is  appointing  officer  for  the  Office  of 

County  Clerk  83-29 

Superior  Court  judges  as  a  collective 

body,  not  Presiding  Judge,  is  appointing 

officer  for  Office  of  County  Clerk  83-29 

"APPROVAL" 

Defined  83-58 

ARBITRATION 

Binding  arbitration  provisions  of  the 

impasse  procedure  of  Administrative  Code 

Section  16.216  do  not  apply  when  department 

exercises  discretionary  authority  on  general 

public  policy  level  or  when  conflict  with 

charter  or  existing  laws  would  result  83-68 

ART  CO>WISSION 

Alternate  voting;  ex-officio  member  may 

appoint  alternate  but  that  alternate  may 

not  vote  83-31 

10 


Ex-officio  member  may  appoint  alternate 

but  that  alternate  may  not  vote  83-31 

Powers  and  duties;  appointment  of 

alternates;  alternates  may  not  vote  83-31 

Voting  by  ex-officio  alternate  at 

Art  Commission  is  not  a  delegable  power  83-31 

ART  COMMISSION   STREET  ARTISTS 

Certification  of  wares  that  involve 

individual  creativity  but  have  a 

mass-production  aspect  83-61 

Musician  who  composes  or  arranges  and 

performs  accompanied  by  other  musicians 

may  be  certified  as  a  street  artist  to 

sell  cassette  tapes  of  the  performance  83-61 

"ART  WORK" 

Defined  within  the  meaning  of  the  Street 

Artists  Ordinance  to  include  cassette 

recording  embodying  music  written  or 

arranged  by  the  artist  and  performed 

with  other  musicians  83-61 

ASSESSOR 

Public  access  to  records  obtained  from 

taxpayers  for  the  purpose  of  tax 

compilation  and/or  verification  83-2 

ATTORNEY'S  FEES 

City  and  County  of  San  Francisco  responsible 

for  costs  of  additional  attorneys  appointed 

for  indigent  defendants  in  capital  cases  83-11 

AUDITS 

General  assistance  program  administration 
Board  of  Supervisors  may  contract  to  audit 
same-confidentiality  of  information- 
information  disclosure  limitations  83-20 

AUTOPSY  REPORT 

Disclosure  unless  it  is  a  part  of  a  related 

criminal  investigation  or  unless  the  facts 

of  a  particular  case  justify  a  refusal 

to  disclose  it  83-42 

Disclosure  when  it  involves  a  notable 

figure  unless  the  facts  of  a  particular 

case  justify  a  refusal  to  disclose  it  '    83-42 
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BANKRUPTCY 

See  also 
FEDERAL  BANKRUPTCY  LAW 

Employers  filing  or  intending  to  file  for 

bankruptcy  must  exempted  from  proposed 

Economic  Stabilization  Ordinance  as 

preempted  by  the  Federal  Bankruptcy  Law  83-28 

Local  legislation  which  interferes  with 

or  provides  additional  or  auxiliary  regulations 

is  preempted  by  the  Federal  Bankruptcy  Law  83-28 

"BILINGUAL  POSITION" 

Defined  in  Salary  Standardization  Ordinance 

Section  IV. D  1983-1984  83-52 

BILINGUAL  POSITIONS 

Assignment  of  translating  duties  by  the 

department  and  payment  of  additional 

compensation  therefor  do  not  require  prior 

approval  by  the  Civil  Service  Commission  83-52 

Requires  translating  to  and  from  a  foreign 

language  including  sign  language  as  used 

by  the  deaf,  a  minimum  of  ten  hours  biweekly 

Salary  Standardization  Ordinance  Section  IV. D 

1983-1984  83-52 

BLOOD  TEST 

Forcible  taking  of  blood  from  those 

arrested  for  drunk  driving  83-66 

BOARDS 

Alternates  and  delegates  and  their  powers 

and  duties  generally.   Alternates  may  not 

take  action  in  board  or  commission  matters 

unless  organic  city  law  so  authorizes  83-31 

Appointment  of  city  employees  to  city  boards, 

committees  or  commissions  and  potential 

conflict  of  interest  or  office  incompatibility       83-47 

Health  Service  System  membership  for  board 

and  commission  members  appointed  by  the  Mayor        83-51 

BOARDS  AND  COMMISSIONS 

Campaign  contribution  controls  of  Government 

Code  Section  84308  apply  to  both  quasi-judicial 

boards  and  commissions  on  which  members  of  the    ^ 

Board  of  Supervisors  serve  as  voting  members 

whether  such  service  is  by  charter  mandate 

or  whether  alternates  regularly  sit  for  them         83-27 
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Health  Service  System  membership  eligibility 

of  various  board  and  commission  members  83-51 

Health  Service  System  membership  for  board 

and  commission  members  appointed  by  the  Mayor        83-51 

BOARDS  AND  COMMISSIONS,  QUASI -JUDICIAL 

Campaign  contribution  controls  of  Government 

Code  Section  84308  apply  to  both  quasi-judicial 

boards  and  commissions  on  which  members  of  the 

Board  of  Supervisors  serve  as  voting  members 

whether  such  service  is  by  charter  mandate  or 

whether  alternates  regularly  sit  for  them  83-27 

BOPARAI,  SARWAN,  MANAGER,  RECORDER'S 
OFFICE,  ADDRESSEE 

Documents  recordation  requirements; 

Government  Code  Section  27201  as  amended  83-1 

Fees  charged  City  Attorney  for  recording  a 
release  of  lien,  encumbrance  or  notice  and 
also  for  making  copies  of  papers  or  records  83-39 

BRADY ,  MARGARET  L . ,  GENERAL  MANAGER , 
PARKING  AUTHORITY,  ADDRESSEE 

Parking  Authority  must  forward  proposed 

personal  service  contracts  to  Civil  Service 

Commission  for  review  unless  they  have 

been  approved  pursuant  to  Charter  Section  8.300-1    83-36 

BREAKWATER 

Fisherman's  Wharf  breakwater  project 

and  cost-sharing  formula  83-69 

BREATH  ANALYZER  MACHINES 

Ordinance  proposed  to  regulate  sale  and 

disposition  of  alcoholic  beverages,  a 

field  preempted  by  state  law  83-71 

BR ITT,  HARRY,  MEMBER,  BOARD  OF 
SUPERVISORS,  ADDRESSEE 

Police  Department  office  of  citizen 

complaints,  annual  appropriation  83-18 

BROTHERHOOD  OF  RAILWAY  AND  AIRLINE 

CLERKS,  AFL-CIO,  "BRAC" 

Skycap  services  provided  by  Allied 
Maintenance  Corporation  and  Human  Rights 
Commission  lacks  jurisdiction  to  hear  and 
decide  prevailing  wage  complaint  filed  with 
the  Commission  against  Allied  *        83-4 

see  also     83-37 
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BROWN,  IRA  A. ,  JR. ,  PRESIDING  JUDGE, 
SUPERIOR  COURT,  ADDRESSEE 

City  Hall  space  provided  for  use  of  news 

media  serves  a  public  purpose  and 

therefore  is  not  a  gift  of  public  funds  83-10 

Distribution  of  flyers,  urging  prospective 

jurors  not  to  answer  questions  during  voir 

dire,  in  City  Hall  corridor  outside  Jury 

Assembly  Room — remedies  under  contempt  of 

court  and  Penal  Code  Section  169  83-25 

Superior  Court  as  a  collective  body,  not 

the  Presiding  Judge,  is  appointing  officer 

for  the  Office  of  County  Clerk;  Presiding 

Judge  may  not  discharge  an  incumbent  clerk  83-29 

BUDGET  ANALYST 

General  Assistance  Program  case  records 

may  be  made  available  to  the  budget  analyst 

for  program  audit  without  violation  of 

confidentiality  of  such  records  83-20 

BUILDING  STANDARDS 

State  agency  and  local  legislative  body, 

procedures  for  adoption  of  building  standards        83-55 

BURTON  ACT 

see 
California  Stats.  1968,  ch .  1333,  p.  2544 

Port  Commission  created  as  the  entity  through 

which  the  city  is  to  administer  port  lands 

and  properties  83-58 

Port  revenue  use  for  publicity  to  promote 

tourism  in  the  Fisherman's  Wharf  area  is  not 

prohibited  by  the  Burton  Act  83-53 


BUSES 


Golden  Gate  Bridge,  Highway  and  Transit 

District  and  San  Mateo  County  Transit 

District  have  authority  to  install  bus  stop 

signs  and  transit  shelters  in  San  Francisco 

for  which  they  have  inherent  liability  in 

the  installation,  maintenance  and  use  of 

those  facilities  83-44 

14 


San  Mateo  County  Transit  District  and  Golden 

Gate  Bridge,  Highway  and  Transit  District 

have  authority  to  install  bus  stop 

signs  and  transit  shelters  in  San  Francisco 

for  which  they  have  inherent  liability  in 

the  installation,  maintenance  and  use  of 

those  facilities  83-44 

BUSES,  INTERURBAN 

Transit  district  liability  for  bus  signs 

and  transit  shelters  in  San  Francisco  83-44 

BUTYLE  NITRITE 

Hazardous  substance — room  odorizers — 

substance  abuse — city,  state  and 

federal  regulatory  schemes  83-14 

CALIFORNIA  MENTAL  HEALTH  ACT  OF  19  67 

see 

WELFARE  AND  INSTITUTIONS  CODE  SECTION  5000  ET  SEQ.  83-23 

[Lanterman-Petris-Short  Act] 

and 
WELFARE  AND  INSTITUTIONS  CODE  SECTION  56  0  0  ET  SEQ. 
[Short-Doyle  Act] 

CALIFORNIA  PUBLIC  RECORDS  ACT 

see 
GOVERNMENT  CODE  SECTION  6250  et  seq.  83-67 

CALIFORNIA  STATE  DEPARTMENT  OF  HOUSING  AND 
COMMUNITY  DEVELOPMENT 

Construction  standards  for  "low-rise" 

residential  buildings  -  procedures  for 

adoption  of  construction  standards  83-55 

CAMPAIGN  CONTRIBUTIONS 

Recall  elections-no  contribution 

limitations-disposition  of  unexpended 

funds-state  and  local  laws  governing  same  83-8 

Supervisors/alternates  who  serve  on 

quasi-judicial  boards  and  commissions  83-27 

CAPITAL  CASES 

Indigent  defendants;  responsibilitv  of 

City  and  County  for  costs  in 

appointing  additional  counsel  83-11 

/ 
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CASSETTE  TAPES 

"Art  work"  within  the  meaning  of  the 

Street  Artist  Ordinance  Police  Code 

Section  2400  et  seq.  83-61 

CERTIFICATION 

Certified  temporary  employees  from 

eligible  list  under  Charter  Section  8.329  83-15 

see  also     83-50 

Civil  Service  Commission  authority  to 
correct  errors  occurring  during  appointment 
process;  certification  from  expired  list 

of  eligibles,  class  2324  Nursing  Supervisor  83-40 

see  also     83-21 

Civil  Service  Commission  is  empowered  to 
certify  eligibles  from  expired  list,  2324 
Nursing  Supervisor,  permanent  position,  on 
grounds  that  but  for  Commission  clerical 
staff  error,  appointments  would  have  been 

made  from  the  list  prior  to  expiration  83-40 

see  also     83-21 

Procedures  83-40 

CHARGES 

Copying  records  and  papers;  Recorder's 

fees  charged  to  City  Attorney  83-39 

Recording,  release  of  liens,  encumbrances 

or  notices  and  other  copies  of  papers  or 

records;  fees  charged  to  City  Attorney 

by  Recorder  83-39 

CHARTER 

Budget  powers  of  Mayor  and  Board  of 

Supervisors  restrain  Social  Services 

Commission  in  fixing  the  salary  of 

Director  of  Social  Services  83-12 

Limitation  of  rather  than  a  grant  of 

power  and  provisions  are  construed  in  favor 

of  exercise  of  power  and  against  existence 

of  any  limitation  or  restriction  thereon 

which  is  not  expressly  stated  in  the  Charter         83-3 

Provisions  take  precedence  over 

conflicting  provisions  of  an  ordinance  83-49 
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CHARTER  AMENDMENT 

Supervisors  have  power  to  propose  and 

withdraw  charter  amendments  California 

Constitution,  Article  XI,  Section  3(b)  83-13 

Supervisors  may  not  enter  into  a 

contract  or  memorandum  of  understanding 

containing  a  provision  voluntarily 

relinquishing  authority  to  propose 

certain  charter  amendments  83-13 

Supervisors  have  discretion  to  withdraw 

proposed  charter  amendments 

Constitution  Article  XI,  Section  3(b)  83-13 

CHIEF  OF  POLICE 

Holiday  staffing  levels;  members' 

right  to  holiday  off  with  pay  is  not  a 

right  to  work  on  holidays  and  may  not 

usurp  the  Chief  of  Police's  power 

to  set  holiday  staffing  levels  83-22 

"CHILD  ABUSE" 

Defined   Penal  Code  Section  11165(g)  83-43 

Duties,  child  care  custodian, 

reporting  of  suspected  incidents; 

homeless  youth  investigation  requirements  83-43 

CHILD  CARE  CENTERS 

"Child  care  custodian"  defined  Penal  Code 

Section  11165(h);  proposed  emergency  shelters 

for  homeless  youth.   Investigation 

requirements;  City  and  County  liability  83-43 

"CHILD  CARE  CUSTODIAN" 

Defined,  Penal  Code  Section  11165(h)  83-43 

CHILDREN 

See  also 

DEPENDENT  CHILDREN 

Homeless  youth;  proposed  Emergency  Shelters; 

investigation  requirements,  Welfare  & 

Institutions  Code  Section  328  83-43 

CHINATOWN 

Open  space  in  Chinatown  may  be 

purchased  with  proceeds  from  sale  of 

surplus  city-owned  property  purchased 

with  gas  tax  funds  '    83-6 
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CITIZEN  COMPLAINTS  OFFICE 

see 
POLICE  DEPARTMENT  OFFICE  OF  CITIZEN  COMPLAINT 

CITIZENSHIP 

Police  officers;  City  and  County  may 

continue  to  require  an  individual  to  be  a 

United  States  citizen  upon  date  of 

appointment  as  a  police  officer  83-33 

CITY  ATTORNEY 

Recorder  may  charge  City  Attorney  for 

recording  release  of  lien,  encumbrance 

or  notice  and  for  copies  of  papers  and  records       83-39 

CITY  HALL 

Corridor  outside  Jury  Assembly  Room 

not  a  public  forum  83-25 

Jury  Assembly  Room  corridor  is  not 

a  public  forum  83-25 

News  media  being  provided  with  free  space 

in  City  Hall  serves  a  public  purpose  and 

is  not  a  gift  of  public  funds  83-10 

Space  provided  free  in  City  Hall  for  use 

of  the  news  media  serves  a  public  purpose 

and  is  not  a  gift  of  public  funds  83-10 

CIVIL  SERVICE  CLASSIFICATION  2324  NURSING  SUPERVISOR 
Certification  of  eligibles  from  an  expired 
list  when  appointments  would  have  been  made 
from  the  list  prior  to  its  expiration  but 
for  a  clerical  oversight  83-40 

CIVIL  SERVICE  CLASSIFICATION  2615  CAFETERIA  WORKER 
Certified  temporary  employees  selective 
certification  from  eligible  list 
under  Charter  Section  8.329  83-15 

CIVIL  SERVICE  CLASSIFICATION  7355  TRUCK  DRIVER 
Certification  order  of  certified 
temporary  employees  on  an  eligible  list  83-50 

CIVIL  SERVICE  CLASSIFICATION  8316  JUVENILE  COUNSELOR 
Protests  concerning  oral  examination 
scores  filed  within  the  inspection/protest 
period  for  the  tentative  list  of 

eligibles  are  untimely  83-17 

» 
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CIVIL  SERVICE  CLASSIFICATION  8318  COUNSELOR  II 

Employment  of  persons  convicted  of  a  felony 

as  counselors  with  juvenile  custodial  duties         83-24 

CIVIL  SERVICE  CLASSIFICATION  8318  JUVENILE  COUNSELOR 
Protests  concerning  oral  examination 
scores  filed  within  the  inspection/protest 
period  for  the  tentative  list  of 
eligibles  are  untimely  83-17 

CIVIL  SERVICE  CLASSIFICATION  8320  JUVENILE  COUNSELOR 
Protests  concerning  oral  examination 
scores  filed  within  the  inspection/protest 
period  for  the  tentative  list  of 
eligibles  are  untimely  83-17 


CIVIL  SERVICE  CLASSIFICATION  8321  JUVENILE  COUNSELOR 
Protests  concerning  oral  examination 
scores  filed  within  the  inspection/protest 
period  for  the  tentative  list  of 
eligibles  are  untimely 

CIVIL  SERVICE  COMMISSION 

Auditing  authority  under  Charter  Section 
8.400  to  assure  that  assigninent  of  special 
duties  providing  for  additional  compensation 
do  not  reqiiire  classification  or  reclassi- 
fication of  a  civil  service  position 

Approval  for  additional  compensation  only 
required  for  supervisory  differential 
adjustments  of  Section  IV. F  Salary 
Standardization  Ordinance 


i3-17 


53-52 


83-52 


Bilingual  positions  which  include  the 
assignment  of  translating  duties  by  the 
department  and  the  payment  of  additional 
compensation  therefor  do  not  require  prior 
approval  by  the  Civil  Service  Commission 

Certification 


!3-52 


83-15 

see 

also 

83-21 

see 

also 

83-40 

see 

also 

83-50 

Contract  for  services  funded  under 
the  Short-Doyle  Act 

Discretionary  authority  to  adopt  or 
amend  Civil  Service  Rules  cannot  be 
delegated  to  arbitrator 


83-23 


83-68 
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Felons — employment — Commission  retains 

sound  discretion  to  determine  if  prior 

conviction  is  reasonably  related  to  present 

fitness  for  a  particular  kind  of  work  83-24 

Juvenile  Probation  Department — 

Counselor  II  (Class  8318) — Commission 

retains  sound  discretion  to  determine 

if  prior  felony  conviction  is  reasonably 

related  to  present  fitness  for  particular 

kind  of  work  83-24 

Lacks  power  to  adopt  any  rule  which  would 

interfere  with  the  discretionary  authority 

reserved  to  city  boards  and  commissions  in 

the  conduct  of  their  affairs  83-3 

Lacks  power  to  adopt  rules  governing 

discipline  83-3 

Lacks  power  to  mandate  that  appointing 

officers  adopt  rules  and  procedures 

for  employee  organization  access  83-3 

Municipal  court  attaches  (clerks); 
residency  reqiiirements — Government 
Code  Section  71140.1  83-9 

Parking  Authority  must  forward  proposed 

personal  services  contracts  to  the 

commission  for  review  unless  they  have 

been  approved  pursuant  to  Charter 

Section  8.300-1  83-36 

Personal  services  contracts  and  tests 

developed  to  prevent  use  of  contracting 

to  circumvent  and  destroy  the  civil 

service  system  83-36 

Personal  services  contracts  for  services 

funded  under  the  Short-Doyle  Act  83-23 

Power  to  add  a  name  to  an  eligible  list 

after  the  list  has  been  adopted  83-21 

Power  to  administer  decertification 

petitions  pursuant  to  Employee  Relations 

Ordinance  83-35 
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Power  to  certify  eligibles  from  an  expired 

list  when  appointments  would  have  been 

made  from  the  list  prior  to  its 

expiration  but  for  a  clerical  oversight  83-40 

Power  to  classify  and  reclassify  positions 

and  places  of  employment  in  the  various 

departments  and  offices  of  the  city  83-52 

Power  to  contract  with  any  one  of  a 

number  of  recognized  governmental  agencies 

to  provide  private  industry  salary 

data  under  Charter  Section  8.407  83-62 

Power  to  correct  an  error  which  occurred 

during  the  examination  process  after 

eligible  list  has  been  adopted 

Charter  Section  3.661  83-21 

Power  to  correct  error  in  prevailing 

wage  rate  after  certification  to  the 

Board  of  Supervisors  even  though  error 

was  not  of  the  Commission's  making  83-21 

Power  to  determine  whether  a  prior 

felony  conviction  or  even  arrest  is 

reasonably  related  to  present  fitness 

for  a  particular  kind  of  work  83-24 

Power  to  review  all  proposed  personal 

services  contracts  to  determine 

whether  it  has  jurisdiction  83-23 

Rules  adoption  or  amendment  discretionary 

authority  remains  with  Civil  Service 

Commission  in  a  mediation  or  fact-finding 

situation  83-68 

Salary  standardization  procedures  may 

use  private  industry  salary  data  provided 

by  any  one  of  a  number  of  recognized 

governmental  agencies   Charter  Section  8.407         83-62 

Supervisor's  MOUs  on  file  with  Civil 

Service  Commission  but  not  copies  of  MOU's 

entered  into  between  various  departments 

and  various  unions  83-35 
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CIVIL  SERVICE  EXAMINATION 

Oral  examination  score  protest  procedure 

Civil  Service  Rule  9.16.C  83-17 

Oral  examination  score  protests  filed 

within  the  inspection/protest  period  for 

the  tentative  list  of  eligibles  are  untimely         83-17 

Protest  procedure  for  oral  examination 

score  Civil  Service  Rule  9.16.C  83-17 

Protests  concerning  oral  examination 

scores  filed  within  the  inspection/protest 

period  for  the  tentative  list  of 

eligibles  are  untimely  83-17 

CIVIL  SERVICE  LIST  ELIGIBLE 

Certification  from  list  with  current 

employees,  non-city  employees  and 

certified  temporary  employees  83-50 

Certification  of  eligibles  from  an  expired 

list  when  appointments  would  have  been  made 

from  the  list  prior  to  its  expiration 

but  for  a  clerical  oversight  83-40 

Certification  of  person  from  eligible 

list  under  Charter  Section  8.329  83-15 

see  also     83-50 

Certification  of  persons  from  eligible 

list  under  Charter  Section  8.329  when 

there  are  certified  temporary  employees 

on  the  list  83-50 

Commission  empowered  to  correct  an  error 

which  occurred  during  the  examination 

process,  after  a  list  of  eligibles  has 

been  adopted  Charter  Section  3.661  83-21 

Preference  for  permanent  employment  if 

certified  temporary  employee's  position 

secured  off  expired  eligible  list  83-15 

Protests  of  oral  examination  scores  filed 

within  inspection/protest  period  for 

tentative  list  of  eligibles  are  untimely  83-17 
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CIVIL  SERVICE  LIST  EXPIRED 

Certification  of  eligibles  from  an  expired 

list  when  appointments  would  have  been 

made  from  the  list  prior  to  its 

expiration  but  for  a  clerical  oversight  83-40 

CIVIL  SERVICE  RULE  9.10 

Rating  keys  and  review  and  protest  of 

questions  and  answers  after  the  written 

portion  of  an  examination  has  been  held  83-17 

CIVIL  SERVICE  RULE  9.16 

Qualifications  appraisal  interview  and 

procedures  for  inspection  of  scores  and 

challenges  to  the  oral  interview  portion 

of  an  examination  83-17 

CIVIL  SERVICE  RULE  9.16.C 

Exclusive  procedure  for  challenge  to 

an  oral  examination  score  83-17 

CIVIL  SERVICE  RULE  10.04 

Official  adoption  date  and  review  of  a 

candidate's  final  score  after  the  tentative 

list  of  eligibles  has  been  posted  83-17 

CIVIL  SERVICE  RULE  10.05(A) 

Expiration  of  eligible  list  83-40 

CIVIL  SERVICE  RULE  22.11 

Vacation  leave  83-45 

CIVIL  SERVICE  RULE  34 

Applies  to  classified  employees  of 

the  Community  College  and  the  Unified 

School  District  83-3 

CIVIL  SERVICE  RULE  34 

Grievance  procedure,  scope  and  application  83-3 

CIVIL  SERVICE  RULES 

Adoption  or  amendment  of  Civil  Service 
Rules  and  application  of  impasse 
procedures  of  Administrative  Code 

Section  16.216  83-3 

see  also     83-68 

Amendment  or  adoption  of  Civil  Service 
Rules  and  application  of  impasse 
procedures  of  Administrative  Code 

Section  16.216  '    83-3 

see  also     83-68 
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Commission  retains  ultimate  discretionary 
authority  to  adopt  or  amend  its  rules  and 
limited  application  of  impasse  procedure 
of  Administrative  Code  Section  16.216 

is  not  unlawful  delegation  83-68 

see  also     83-3 

Impasse  procedure  provisions  of 
Administrative  Code  Section  16.216  and 
their  application  in  the  amendment  or 

adoption  of  Civil  Service  Rules  83-3 

see  also     83-68 

CLASSIFICATION 

Bilingual  position  reguires  translating 

to  and  from  a  foreign  language  including 

sign  language  as  used  by  the  deaf,  a 

minimum  of  ten  hours  biweekly  Salary 

Standardization  Ordinance  Section  IV. D 

1983-1984  83-52 

COLLECTIVE  BARGAINING  AGREEMENTS 

Human  Rights  Commission  lacks  jurisdiction 
under  Administrative  Code  Section  12B. 4(c)(5) 
to  hear  and  decide  prevailing  wage  complaint 
negotiated  through  collective  bargaining 
process  pursuant  to  the  National  Labor 

Relations  Act  83-4 

see  also     83-37 

Skycaps,  S.F.  Airport,  prevailing  wage 

complaint.   Human  Rights  Commission  has  no 

jurisdiction  to  hear  complaint;  preempted 

by  National  Labor  Relations  Act  unless 

discriminatory  employment  practice  or 

affirmative  action  program  elements 

are  involved  83-37 

see  also     83-4 
see  also     83-16 

COLLECTIVE  BARGAINING  PROCESS 

Human  Rights  Commission  not  empowered  to 
dictate  substantive  terms  in  collective 
bargaining  agreement  or  break  impasses 

in  collective  bargaining  process  83-37 

see  also     83-4 
see  also     83-16 

"COMMERCIAL" 

Defined,  within  context  of  permissible 

purposes  of  the  tideland  trust  doctrine  ■•   83-53 
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COMMERCIAL  SPEECH 

Protected  from  unwarranted  governmental 

regulation  but  protection  is  less  than 

for  other  types  of  speech  83-14 

COMMISSIONS 

Alternates  and  delegates;  powers  and 

duties  generally.   Alternates  may  not  take 

action  in  board  or  commission  matters 

unless  organic  city  law  so  authorizes  83-31 

Appointment  of  city  employees  to  city 

boards,  committees  or  commissions  and 

potential  conflict  of  interest  or 

office  incompatibility  83-47 

Campaign  contribution  controls  of 

Government  Code  Section  84308  apply  to 

both  qTjasi-judicial  boards  and  commissions 

on  which  members  of  the  Board  of  Supervisors 

serve  as  voting  members  whether  such  service 

is  by  charter  mandate  or  whether 

alternates  regularly  sit  for  them  83-27 

Health  Service  System  membership  for  board 

and  commission  members  appointed  by  the  Mayor        83-51 

COMMITTEES 

Appointment  of  city  employees  to  city 

boards,  committees  or  commissions  and 

potential  conflict  of  interest  or 

office  incompatibility  83-47 

COMMUNITY  COLLEGE  DISTRICT 

Classified  employees  are  employees  of 
the  district  entitled  to  all  rights  of 

the  S.F.  civil  service  merit  system  83-3 

see  also     81-38 

COMPENSATION 

"Designated  bilingual  positions"; 

assignment  of  translating  duties  by 

department  and  payment  of  additional 

compensation  therefor  do  not  require  prior 

approval  by  Civil  Service  Commission  83-52 

Hazard  pay  for  Honda  Unit  of  the  Police 

Department  is  not  authorized  under 

Charter  Section  8.405(b)  83-46 
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Honda  Unit  of  the  Police  Department 

is  not  entitled  to  hazard  pay 

under  Charter  Section  8.405(b)  83-46 

Off-duty  holiday  pay  and  compensation 

for  volunteer  overtime  assignments  for 

members  of  S.F.  Police  Department  83-49 

Prorated  vacation  pay  is  not  given  a 

terminated  employee  with  less  than 

one  year's  continuous  service  83-45 

Special  duty  assignments  entitling 

employee  to  additional  compensation  do 

not  necessarily  require  reclassification 

of  the  position  itself  or  prior  approval 

of  the  Civil  Service  Commission  83-52 

COMPENSATORY  TIME 

Police  Department  to  credit  compensatory 

time  in  lieu  of  pay  at  the  rate  of  time  and 

one-half  and  the  accumulation  of  compensatory 

time  may  be  limited  to  160  hours  per  member 

of  the  Department   Charter  Section  8.451  83-22 

COMPETITIVE  BIDDING 

Contractors  and  tenants  cannot  be  required 

by  the  city  to  hire  union  labor  and 

prevailing  rates  of  wage  can  be  required 

for  those  contracts  specified  in  the 

Charter  and  Administrative  Code  83-16 

Prevailing  rates  of  wage  payment  can 

be  required  of  city  contractors  and 

tenants  for  those  contracts  specified 

in  the  Charter  and  Administrative  Code  83-16 

Tenants  and  contractors  cannot  be 

required  by  the  city  to  hire  union  labor 

and  prevailing  rates  of  wage  can  be 

required  for  those  contracts  specified 

in  the  Charter  and  Administrative  Code  83-16 

CONDOMINIUM  CONVERSION  PROJECT 

Sales  price  of  a  low  or  moderate  income 

unit  cannot  be  increased  by  the  pro  rata 

actual  cost  of  repairs  or  improvements  83-60 

CONFIDENTIAL  RECORDS 

General  Assistance  case  records- 
confidentiality-access  for  limited  purpose       ^ 
of  auditing  program  administration  will  not 
violate.  Information  disclosure  limitations  83-20 
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CONFLICT  OF  INTEREST 

Appointment  of  city  employees  to  city 

boards,  committees  or  commissions  and 

potential  conflict  of  interest  or 

office  incompatibility  83-47 

CONSTRUCTION  STANDARDS 

Modifications  by  Board  of  Supervisors, 

procedures  for  adoption  83-55 

State  agency  and  local  legislative 

body,  procedures  for  adoption  of 

construction  standards  83-55 

CONTEMPT  OF  COURT 

Distribution  of  flyers  in  corridor  outside 

Jury  Assembly  Room  urging  prospective 

jurors  not  to  answer  questions  during  voir 

dire  will  subject  the  person  to  contempt 

of  court  or  prosecution  under  Penal 

Code  Section  169  83-25 

"CONTRACT" 

Defined  within  the  meaning  of  Admini- 
strative Code  Section  12B.1  to  include 
the  permit  to  provide  skycap  services 
at  the  airport  83-37 

CONTRACTORS 

Prevailing  rates  of  wage  can  be  required 

for  those  contracts  specified  in  the  Charter 

and  Administrative  Code  and  contractors  and 

tenants  cannot  be  required  by  the  city 

to  hire  union  labor  83-15 

Union  labor  cannot  be  required  by  the 

city  of  its  contractors  or  tenants  and 

prevailing  rates  of  wage  can  be  required 

for  those  contracts  specified  in  the 

Charter  and  Administrative  Code  83-16 

CONTRACTS 

Award  for  in-home  supportive  services 

contracts  is  responsibility  of  the 

Board  of  Supervisors  at  the  county  level 

subject  to  state  approval  83-48 

Contractual  rights  include  all  security 

interests  existing  at  the  time  the 

contract  was  made  83-5 
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In-home  supportive  services  contracts  are 

the  responsibility  of  the  Supervisors 

at  the  county  level  and  who  make  the 

final  county  contract  award  subject 

to  state  approval  83-48 

Personal  services  contracts  for  services 

funded  under  the  Short-Doyle  Act  83-23 

Purchaser  of  Supplies  has  power  to  award 

contracts  pursuant  to  charter  and  local 

legislation  when  contracts  of  purely  local 

concern  and  charter  provisions  regarding 

award  do  not  conflict  with  state  legislation         83-48 

Social  services  contracts  as  provided  in 

the  Welfare  and  Institutions  Code  are  a 

matter  of  statewide  concern  83-48 

Supervisors  have  authority  to  make  final 

county  contract  award  for  in-home  supportive 

services  subject  to  state  approval  83-48 

Supervisors  may  not  enter  into  a  contract 

or  memorandum  of  understanding  containing 

a  provision  voluntarily  relinquishing 

authority  to  propose  certain  charter  amendments      83-13 

CONTRACTS,  PERSONAL  SERVICES  CONTRACT 

Civil  Service  Commission-authority  to 

review  proposed  contracts  under 

provisions  of  Short-Doyle  Act  83-23 

Parking  authority  must  forward  proposed 

personal  services  contracts  to  Civil 

Service  Commission  for  review  unless 

they  have  been  approved  pursuant  to 

Charter  Section  8.300-1  83-36 

Short-Doyle  funded  services  83-23 

Tests  to  prevent  use  of  contracting  to 
circumvent  and  destroy  the  civil  service 

system  83-23 

see  also     83-36 

CONTROLLER 

Discretion  to  establish  seven  day  lapse 

between  end  of  pay  period  and  date  paycheck 

available  to  employees  83-70 

* 
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Lacks  power  to  pay  interest  on  wages  due 

but  not  yet  delivered  to  city  employees 

and  invested  by  the  city  for  that  period  83-70 

Payroll  system  to  be  implemented  with  all 

employees  paid  on  seventh  day  after  close 

of  pay  period  Administrative 

Code  Section  18.9  83-70 

Public  access  to  records  obtained  from 

taxpayers  for  the  purpose  of  tax 

compilation  and/or  verification  83-2 

Responsibility  for  enforcing  maximum 

limit  allowed  on  appropriations  for 

Office  of  Citizen  Complaints 

Charter  Section  3.530-2  83-18 

COOPERATIVE  CONVERSION  PROJECT 

Sales  price  of  a  low  or  moderate  income 

unit  cannot  be  increased  by  the  pro  rata 

actual  cost  of  repairs  or  improvements  83-60 

CORONER 

Autopsy  report  subject  to  public  disclosure 

unless  part  of  a  related  criminal 

investigation  or  unless  facts  of  a 

particular  case  justify  refusal  to  disclose  it       83-42 

Autopsy  report  subject  to  public  disclosure 

when  it  involves  a  notable  figure  unless 

the  facts  of  a  particular  case 

justify  a  refusal  to  disclose  it  83-42 

Duties  as  detailed  in  the  Government 

Code  and  Health  and  Safety  Code  83-42 

Office  is  a  local  law  enforcement 

agency  and  coroner  is  also  a  peace  officer  83-42 

COUNTY  CLERK 

Appointing  officer  for  the  Office  of  the 

County  Clerk  is  the  Superior  Court  as  a 

collective  body  and  not  the  Presiding  Judge  83-29 

Appointment  and  removal  83-29 

Disciplinary  procedure  83-29 
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Incumbent  County  Clerk  cannot  be 

discharged  by  Presiding  Judge  of  Superior 

Court,  but  Superior  Court  judges  as  a 

collective  body  may  prefer  disciplinary 

charges  against  an  incumbent,  who  is 

entitled  to  a  hearing  in  accordance  with 

Charter  Sec.  8.341  83-29 

Superior  Court  judges,  by  majority  vote, 

may  prefer  disciplinary  charges  against  an 

incumbent,  but  the  Clerk  is  entitled  to  a 

hearing,  in  accordance  with  Charter  Sec. 

8.431;  may  not  be  discharged  by  Presiding  Judge      83-29 

COURT  COSTS 

Indigent  defendants  in  capital  cases  and 

county  is  responsible  for  the  costs  of 

appointing  additional  counsel  83-11 

COURTROOM 

Corridor  outside  Jury  Assembly  Room 

is  not  a  public  forum  83-25 

COURTS 

Grand  jury;  common-law  role  as 

caretaker  and  overseer  of  same  83-30 

Picketing  or  parading  in  or  near  a  building 

which  houses  a  court  of  this  state  with  the 

intent  to  interfere  with,  obstruct,  or  impede 

the  administration  of  justice  or  to 

influence  any  judge,  juror,  witness  or 

officer  of  the  court  in  the  discharge  of  his 

duties  is  a  misdemeanor  Penal  Code  Section  169       83-25 

CUSTODIAL  OFFICER 

Employee  category  created  by  Penal  Code 

Section  831  to  work  in  local  detention 

facilities  although  with  prior  felony 

conviction  83-24 

Detention  facilities — duties.   Custodial 

officers  are  not  peace  officers  and  not 

authorized  to  carry  firearms — Penal 

Code  Section  831  83-24 

DANDURAND,  THOMAS,  JUDGE,  SUPERIOR  COURT,  ADDRESSEE 
Indigent  defendants  in  capital  cases  and 
county  is  responsible  for  the  costs  of 
appointing  additional  counsel  83-11 

# 
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DE  SOTO,  JOHN,  ASSISTANT  DIVISION  MANAGER, 
PERSONNEL,  CIVIL  SERVICE  COMMISSION,  ADDRESSEE 

State  law  may  not  prescribe  qxialif ications 

of  candidates  for  appointment  to  Class 

8318  (Counselor  II),  Juvenile  Probation  83-24 

DEEDS 

Real  property  title  transfers;  Recordation- 

state  law  preempts  local  regulation  83-26 

DEFENDANTS 

Indigents  in  capital  cases  and  respon- 
sibility of  City  and  County  for  cost 
of  appointing  additional  counsel  83-11 

DEFENSE 

Additional  counsel,  indigent  defendant  in 

capital  cases;  responsibility  of  City 

and  County  for  costs  83-11 

DEFINITION 

"Additional"  as  in  Recorder's  Office  fees  83-39 

"'All'  costs"  Charter  Section  3.530-2  83-18 

"Approval"  83-58 

"Bilingual  position"  Salary  Standardization 

Ordinance  Section  IV. D  1983-1984  83-52 

"Child  abuse".  Penal  Code  Section  11165(g)  83-43 

"Child  care  custodian"  83-43 

"Commercial"  defined  within  context  of 

permissible  purposes  of  the  tideland 

trust  doctrine  83-53 

"Contract"  within  the  meaning  of  Admini- 
strative Code  Section  12B.1  to  include  the 
permit  to  provide  skycap  services  at  the  airport     83-37 

"Dependent  children"  in  Welfare  and 

Institutions  Code  Section  300  83-43 

"Designated  bilingual  positions"  83-52 

"Election"  defined  to  include  a  recall  election 
Administrative  Code  Section  16.503(e)  83-8 

"Fire  hazard"  83-55 
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"Fire  nuisance"  83-55 

"Franchise"  within  the  meaning  of 

Administrative  Code  Section  12B.1  to 

include  the  permit  to  provide  skycap 

services  at  the  airport  83-37 

"Homeless  youth"  in  Welfare  and 

Institutions  Code  Section  300  83-43 

"Measure"  defined  to  include  a  "proposition 

submitted  to  a  popular  vote 

at  an  election,  whether  by  initiative, 

referendum  or  recall  procedure" 

Administrative  Code  Section  16.503(g)  83-8 

"Mediation"  83-68 

"Neglect  of  a  child"  Penal  Code 

Section  11165(g)  83-43 

"'Officers'  of  the  city  and  county" 

Charter  Section  1.103  83-47 

"Picket"  Penal  Code  Section  169  83-25 

"Public  disclosure"  California 

Public  Records  Act  83-67 

"Public  utility"  83-44 

"Publicize"  Welfare  and  Institutions 

Code  Section  230  83-67 

"Subdivision"  as  defined  by 

Subdivision  Code  Section  1308(h)  to  mean 

any  conversion  to  a  stock  cooperative 

irrespective  of  the  number  of  units  83-19 

"Subdivision"  as  defined  by  Subdivision 

Map  Act  to  include  a  condominium  project, 

a  community  apartment  project,  or  the 

conversion  of  five  or  more  existing 

dwelling  units  to  a  stock  cooperative 

Government  Code  Section  66624  83-19 

"Subpoena"  83-38 

"Thereupon"  in  City  Attorney  Opinion 

No.  1381  dated  August  27,  1959  83-40 

"Traffic  officer"  Vehicle  Code  Section  625  83-46 
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"Utility  facility"  Public  Works  Code 

Section  900  83-44 

DEPARTMENT  OF  SOCIAL  SERVICES 

see 
SOCIAL  SERVICES  DEPARTMENT 

"DEPENDENT  CHILDREN" 

Defined  Welfare  and  Institutions 

Code  Section  300  83-43 

Homeless  youth  emergency  shelter  funded 

with  city  and/or  public  funds  and 

investigation  requirements  of  Welfare 

and  Institutions  Code  Section  300  and  328  83-43 

Investigation  requirements  of  Welfare  and 

Institutions  Code  Section  300  and  328 

applied  to  homeless  youth  admitted  to  an 

emergency  shelter  funded  with  city  and/or 

public  funds  83-43 

"DESIGNATED  BILINGUAL  POSITIONS" 

Defined  83-52 

DIRECTOR  OF  PROPERTY 

City  hall  space  allocated  to  news  media 

without  charge  serves  a  public  purpose  and 

therefore  is  not  a  gift  of  public  funds  83-10 

DIRECTOR  OF  SOCIAL  SERVICES 

see 
SOCIAL  SERVICES,  DIRECTOR  OF 

DISCLOSURE 

Autopsy  report  subject  to  public 

disclosure  unless  part  of  a  related 

criminal  investigation  or  unless  facts 

of  a  particular  case  justify  refusal 

to  disclose  it  83-42 

Autopsy  report  subject  to  public 

disclosure  when  it  involves  a  notable 

figure  unless  the  facts  of  a  particular 

case  justify  a  refusal  to  disclose  it  83-42 

"DISCLOSURE,  PUBLIC" 

Defined  California  Public  Records  Act  83-67 
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DISCRIMINATION 

Employment-prevail ing  wage-appl icable 

to  Adrninistrative  Code  Section  12B 

-City  contractors,  subcontractors, 

suppliers  (wage  scales)  83-16 

DOCUMENTS 

Recordability  requirements-Document  types, 

document  formalities.   Government 

Code  Section  27201  83-1 

DRUG  PARAPHERNALIA 

Room  odorizers,  municipal  regulation  thereof         83-14 

DRUNK  DRIVING 

Forcible  taking  of  blood  from  persons 

arrested  for  violation  of  drunk  driving 

statutes  under  Vehicle  Code  Section  13353  83-66 

DUE  PROCESS 

Interim  land  use  controls  imposed  through 

delegated  legislative  rule-making  power  by 

an  administrative  agency  and  where  such 

rules  will  affect  the  entitlement  or  rights  of 

a  property  owner  will  likely  require 

procedural  due  process  83-54 

ECONOMIC  STABILIZATION  ORDINANCE  (PROPOSED) 

Conflict  with  federal  bankruptcy  laws  if 

employers  intending  to  file  for  bankruptcy 

are  not  exempted  83-28 

Exemption  of  employers  intending  to  file  for 

bankruptcy  as  an  involuntary  reduction  of 

operations  within  the  meaning  of  the 

proposed  ordinance  83-28 

ELECTION 

Campaign  funds,  recall  election  measure-no 

limitations  on  contributions-disposition 

of  unexpended  funds.   Application  of  state 

and  local  laws  83-8 

Defined  to  include  a  recall  election 

Administrative  Code  Section  16.503(e)  83-8 

Recall  election  contributions  not  limited 

by  Municipal  Election  Campaign  Contribution 

Control  Ordinance  and  unexpended  funds  may 

be  returned  to  contributors  on  a  pro  rata 

basis  or  donated  to  charity  '    83-8 
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Recall  election  subject  to  Government  Code 

Section  81000  et  seq.  and  Elections 

Code  Section  12300  et  seq.  83-8 

Recall;  no  campaign  contribution  limitations 
to  measures-disposition  of  unexpended  funds. 
Application  of  state  and  local  laws  83-8 

ELECTION  SPECIAL 

Cost  of  special  election  may  not  be  charged 

to  unsuccessful  petitioners 

Elections  Code  Section  10000  83-34 

ELIGIBLES 

Civil  Service  Commission  is  empowered  to 
certify  eligibles  from  expired  list,  2324 
Nursing  Supervisor  permanent  position,  on 
grounds  that  but  for  Commission  clerical 
staff  error,  appointments  would  have  been 

made  from  the  list  prior  to  expiration  83-40 

see  also     83-21 

ELLISON-WONG,  JOAN,  DIRECTOR,  ART 
COMMISSION,  ADDRESSEE 

Ex-officio  alternates  voting  at 

Art  Commission  83-31 

EMPLOYEE,  AGE  DISCRIMINATION 

Mandatory  retirement  age  for  police  and 

fire  departments  is  preempted  by  the  Age 

Discrimination  in  Employment  Act  of  1967, 

as  amended  83-32 

EMPLOYEE,  CERTIFIED  TEMPORARY  EMPLOYEE 

Certification  order  of  certified  temporary 

employees  under  Charter  Section  8.329  83-50 

Certification  preference  of  certified 

temporary  employees  under  Charter  Section  8.329      83-15 

Person  certified  from  an  eligible  list 

to  a  non-permanent  position  83-15 

Person  initially  employed  on  a  non-civil 

service  basis  who  later  took  and  passed  an 

examination  in  the  same  classification,  but 

was,  for  one  reason  or  another,  not  formally 

certified  from  the  eligible  list 

Charter  Section  8.329  83-15 
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EMPLOYEE,  CIVIL  SERVICE  EMPLOYEE 

Appointment  of  city  employee  to  advisory 

boards,  commissions  or  committees  and 

possible  conflict  of  interest  or 

incompatibility  of  offices  83-47 

Bilingual  position  83-52 

Certification  of  certified  temporary 

employee  under  Charter  Section  8.329  83-15 

see  also     83-50 

Certification  of  eligibles  from  an  expired 

list  when  appointments  would  have  been  made 

from  the  list  prior  to  its  expiration  but 

for  a  clerical  oversight  83-40 

Certification  procedures  83-40 

Certified  temporary  employee  certification 

order  from  eligible  list  under 

Charter  Section  8.329  83-15 

Certified  temporary  employee  selective 
certification  from  eligible  list  under 
Charter  Section  8.329  83-15 

Compensation,  additional,  for  employees  who 

perform  specially  assigned  duties  authorized 

by  Salary  Standardization  Ordinance  Section  IV       83-52 

Conflict  of  interest  in  appointment  of  city 

employee  to  advisory  boards,  commissions 

or  committees  83-47 

County  Clerk;  Superior  Court  Judges,  by 

majority  vote,  may  prefer  disciplinary 

charges  against  an  incumbent,  but  the 

Clerk  is  entitled  to  a  hearing  on  such 

in  accordance  with  Charter  Section  8.341; 

may  not  be  discharged  by  Presiding  Judge  83-29 

Felon  employed  as  counselor  with  juvenile 

custodial  duties  and  the  Civil  Service 

Commission  retains  its  sound  discretion  to 

determine  whether  a  prior  felony  conviction 

or  even  arrest  is  reasonably  related  to  present 

fitness  for  a  particular  kind  of  work  83-24 
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Incompatible  offices  in  appointment 

of  city  employee  to  advisory  boards, 

commissions  or  committees  83-47 

Interest  earned  on  wages  due  but  not  yet 

delivered  to  employees  not  to  be  paid 

to  those  employees  by  the  Controller  83-70 

Payroll  system  to  be  implemented  by 

the  Controller  with  all  employees  paid 

on  seventh  day  after  close  of  pay  period 

Administrative  Code  Section  18.9  83-70 

Salary  earned  but  not  yet  paid  and  interest 

earned  on  investment  by  the  city  during 

that  period  not  to  be  paid  to  those 

employees  by  the  Controller  83-70 

Terminated  employee  who  does  not  complete 

one  year's  continuous  service  is  not 

entitled  to  a  prorated  vacation  allowance 

upon  termination  83-45 

Tuition  reimbursement  program  funds  for 

classified  civil  service  employees  83-63 

Vacation  allowance 

see 

Administrative  Code  Section  16.10  et  seq. 

Charter  Section  8.440 

Civil  Service  Rule  22.11  83-45 

Vacation  allowance  for  terminated  employee 

with  less  than  one  year's  continuous 

service  cannot  be  prorated  83-45 

Wage  earned  but  not  yet  paid  and  interest 

earned  on  investment  by  the  city  during  that 

period  not  to  be  paid  to  those  employees 

by  the  Controller  83-70 

EMPLOYEE,  CO^DWNITY  COLLEGE  DISTRICT 

Classified  employees  are  employees  of  the 

district  entitled  to  all  rights  of  the 

S.F.  civil  service  merit  system  83-3 

Grievance  procedure  Civil  Service  Rule  34  83-3 

EMPLOYEE,  CONTRACT  EMPLOYEE 

Distinguished  from  classified  civil  service 

employee  '    83-63 
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Tuition  reimbursement  program  funds  not 

provided  for  union  members  employed  by 

contractors  with  the  city  unless  subject  to 

civil  service  provisions  83-63 

EMPLOYEE  ORGANIZATIONS 

Access  rules  for  employee  organization 

representatives  are  allowed  but  not 

required  Government  Code  Section  3507  83-3 

EMPLOYEE  RELATIONS  ORDINANCE 

Charter  derived  powers  are  not  displaced 

Administrative  Code  Section  16.201  83-68 

Civil  Service  Commission  to  administer 

decertification  petitions  83-35 

Decertification  petitions  to  be  administered 

by  the  Civil  Service  Commission  83-35 

"Memorandum  agreement"  is  not  defined  83-35 

MOUs  entered  into  by  the  Board  of 

Supervisors  on  file  with  Civil  Service 

Commission  but  not  copies  of  MOU's  entered 

into  between  various  departments  and 

various  unions  83-35 

EMPLOYEE,  RETIREMENT 

Mandatory  retirement  age  for  police  and  fire 

departments  is  preempted  by  the  Age 

Discrimination  in  Employment  Act  of  1967, 

as  amended  83-32 

EMPLOYEE,  UNIFIED  SCHOOL  DISTRICT 

Classified  employees  are  employees  of  the 

district  entitled  to  all  rights  of  the  S.F. 

civil  service  merit  system  83-3 

Grievance  procedure  Civil  Service  Rule  34  83-3 

ENERGY  CONSERVATION  ORDINANCE 

See 
HOUSING  CODE  SECTIONS  1200  et  seq. 

EQUAL  PROTECTION  CLAUSE 

Citizenship  requirements  for  peace 
officers,  is  a  municipal  affair  and 
appropriate  limitation  on  persons 

exercising  police  powers  *    83-33 

see  also     83-24 
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city  and  County  of  San  Francisco  may  not 

require  its  tenants  and  contractors  to  hire 

union  labor;  prevailing  wage  requirements  83-16 

EXAMINATION 

Oral  examination  score  protest  procedure 

Civil  Service  Rule  9.16.C  83-17 

Oral  examination  score  protests  filed  within 

the  inspection/protest  period  for  the 

tentative  list  of  eligibles  are  untimely  83-17 

Protests  concerning  oral  examination  scores 

filed  within  the  inspection/protest  period 

for  the  tentative  list  of  eligibiles  are  untimely    83-17 

FACT  FINDING 

Impasse  procedure.  Administrative  Code  Section 

16.216(b),  applicable  to  any  department  or 

office  of  the  city  engaged  in  negotiations 

with  recognized  employee  organizations  83-68 

FAIR  POLITICAL  PRACTICES  COMMISSION 

Campaign  Contribution  Controls  of  Government 
Code  Section  84308  apply  to  both  quasi- 
judicial  boards  and  quasi-judicial  commissions 
on  which  members  of  the  Board  of  Supervisors 
serve  as  voting  members,  regardless  of 
whether  Supervisors  serve  on  such  boards  and 
commissions  by  virtue  of  charter  mandate  and 
regardless  of  whether  Supervisors  designate 
alternates  who  regularly  perform  this  service 
for  them  83-27 

FEDERAL  BANKRUPTCY  LAW 

See  also 
BANKRUPTCY 

Local  legislation  which  interferes  with  or 

provides  additional  or  auxiliary  regulations 

is  preempted  by  the  Federal  Bankruptcy  Law  83-28 

Preempts  proposed  Economic  Stabilization 

Ordinance  if  it  requires  employees  intending 

to  file  for  bankruptcy  to  comply  83-28 


FEES 


Transit  Impact  Development  Fee;  owner  or 

developer,  not  the  city,  is  subject  to 

requirements  of  TIDE  Ordinance  when  space 

under  consideration  is  converted  to  offices      , 

to  be  leased  by  a  city  department  83-41 
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FEINSTEIN,  DIANNE,  MAYOR,  ADDRESSEE 

Recall  election  and  application  of 

Municipal  Election  Campaign  Contribution 

Control  Ordinance  and  state  law  provisions  83-8 

FELONS 

Employment  as  Counsellor  II,  Class  8318, 

Juvenile  Probation.   State  law  may  not 

prescribe  qualifications  of  candidates  for 

appointment.   Civil  Service  Commission 

discretion  in  determining  present  fitness 

for  a  particular  kind  of  work  83-24 

Juvenile  Probation  Department,  Counselor 

II  (Class  8318);  conviction  does  not 

automatically  bar  from  appointment  83-24 

FIRE  DEPARTMENT  EMPLOYEES 

Mandatory  retirement  at  age  65  only  when  it 

is  determined  that  the  officer  in  question 

is  in  fact  unfit  for  his  task  83-32 

Retirement  at  age  65  as  mandated  by  Charter 

Sections  8.570  and  8.585-2  is  preempted  by 

the  Age  Discrimination  in  Employment 

Act  of  1967,  as  amended  83-32 

"FIRE  HAZARD" 

Defined  83-55 

"FIRE  NUISANCE" 

Defined  83-55 

FISHER>Ui^'S   WHARF 

Breakwater  project  and  share  of  cost 

which  city  is  obligated  to  pay  83-69 

Port  revenues  may  be  used  for  publicity  to 

promote  tourism  in  the  Fisherman's  Wharf  area        83-53 

Tidelands  area  reclaimed  and  held  by 

San  Francisco  under  a  public  trust  83-53 

Tourism  in  area  may  be  promoted  by  using 

Port  revenues  for  publicity  83-53 

"FRANCHISE" 

Defined  within  the  meaning  of  Administrative 

Code  Section  12B.1  to  include  the  permit  to 

provide  skycap  services  at  airport  ^    83-37 
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FREEDOM  OF  INFORMATION  ACT 

see 
5  U.S.C.  Section  552  et  seq.  83-67 

Federal  funds  used  to  fund  a  report  do  not 

subject  it  to  the  Freedom  of  Information  Act         83-67 

FUNDS 

Gas  tax  funds  used  to  purchase  property  and 

proceeds  from  the  sale  of  surplus  property 

may  be  used  for  park  and  open  space  purposes 

if  in  mitigation  of  environmental  effects 

of  public  streets  and  highways  83-6 

Special  Gas  Tax  Street  Improvement  Fund 

money  may  be  appropriated  however  the  Board 

of  Supervisors  resolves  so  long  as  the 

appropriation  is  for  the  purpose  of  mitigation 

of  environmental  effects  of  public 

streets  and  highways  83-6 

GARTLAND,  EUGENE  L.,  PORT  DIRECTOR,  ADDRESSEE 
Fisherman's  Wharf  breakwater  project  and 
share  of  cost  which  city  is  obligated  to  pay         83-69 

GAS  TAX  FUNDS 

Sale  of  city-owned  real  property  purchased 

with  same-use  of  proceeds-open  space 

purposes  in  Chinatown-mitigation  of 

environmental  effects  83-6 

GENERAL  ASSISTANCE 

Audit,  program  administration.   Board  of 

Supervisors  may  contract  to  audit  and 

confidentiality  of  case  records  will 

not  be  violated  by  access  of  limited 

purpose  of  audit  83-20 

Case  records,  confidentiality-access  for 

limited  purpose  of  auditing  program 

administration  will  not  violate  laws 

of  confidentiality  83-20 

GENERAL  LAWS 

County  Charter  and  Civil  Service 

Commission  provisions  take 

precedence  over  state  law  regarding 

qualifications,  appointment  and 

tenure  of  county  probation 

department  employees  83-24 
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GIFT 

Compensation  of  sign  language  interpreters 

for  hearing  impaired  jurors  is  not  a  gift 

of  public  funds  83-57 

Free  space,  city  hall,  for  use  of  news 
media  serves  public  purpose  and  is  not 
gift  of  public  funds  83-10 

GOLDEN  GATE  BRIDGE,  HIGHWAY  AND 
TRANSPORTATION  DISTRICT 

Establishment   Streets  and  Highways  Code 

Section  27500  et  seq.  83-44 

Public  utility  within  meaning  of  Public 

Works  Code  and  has  inherent  liability 

in  installation,  mainenance  and  use 

of  transit  shelters  and  bus  stop 

signs  in  San  Francisco  83-44 

GRAND  JURY 

Common-law  relationship  to  the  courts,  not 

wholly  reflected  by  statutes  and  common  law 

principles  may  supplement  statutory  law 

regarding  grand  jury  83-30 

Disclosure  of  grand  jury  testimony  may  be 

authorized  by  Superior  Court  upon  a  proper 

showing  of  particularized  need  83-30 

Transcripts,  testimony;  Court  has  inherent 

power  to  order  disclosure  to  Police  Department 

upon  proper  showing  of  particularized  need; 

policies  served  by  disclosure  must  outweigh 

traditional  policies  of  secrecy  83-30 

HANLON,  DANIEL  M.,  SUPERVISING  JUDGE,  JUVENILE 

COURT,  ADDRESSEE 

Emergency  shelter  funded  with  city  and/or 

public  funds  and  under  current  juvenile 

law  an  apparently  homeless  youth  is  subject 

to  "investigation"  upon  admittance  83-43 

Juvenile  Justice  Commission  public  disclosure 

of  reports  prepared  by  or  on  behalf  of 

the  Juvenile  Justice  Commission  83-67 

HAZARDOUS  SUBSTANCES 

Alkyl  nitrites  and  city,  state  and 

federal  regulation  83-14 
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City,  state  and  federal  regulation  83-14 

Room  odor izers-city  may  ban,  tax  manu- 
facturers, regulate  advertisement,  and 
enact  a  drug  paraphernalia  law  covering 
sale  thereof  83-14 

Room  odorizers — state,  federal  and 

local  regulation  83-14 

Volatile  Alkyl  Nitrites — Room  Odorizers — 

state,  federal  and  local  regulation  thereof  83-14 

HEALTH  SERVICE  SYSTEM 

Board  and  commission  members  appointed  by 

the  Mayor  are  eligible  to  participate  in 

the  Health  Service  System  83-51 

Commission  and  board  members  appointed  by 

the  Mayor  are  eligible  to  participate  in 

the  Health  Service  System  83-51 

Membership  eligibility  of  various  board 

and  commission  members  83-51 

Membership  of  board  and  commission  members 

appointed  by  the  Mayor  83-51 

HEARING  IMPAIRED 

Compensation  of  sign  language  interpreters 

for  hearing  impaired  jurors  serves  a 

public  purpose  83-57 

HOLIDAY  PAY 

Police  Department;  members  who  are  off-duty 

on  declared  holiday  are  entitled  to  an 

additional  day  off  with  pay  at  straight 

time,  not  time  and  one-half  83-49 

Police  Department;  only  members  who 

actually  work  on  a  declared  holiday  are 

entitled  to  compensation  at  time  and  one-half        83-49 

HOME  RULE  POWERS 

see 
CALIFORNIA  CONSTITUTION  ARTICLE  11 
Section  4,  5,  6 

Human  Rights  Commission  is  empowered  to 

issue  a  subpoena  to  city  employees  and 

private  citizens  as  valid  exercises  of  , 

home  rule  and  police  powers  83-38 
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"HOMELESS  YOUTH" 

Defined  in  Welfare  and  Institutions 

Code  Section  300  83-43 

HOMELESS  YOUTH  SHELTER  (Proposed) 

Investigation  requirements,  social  workers, 

child  care  custodians,  probation  officers; 

dependent  children.  Welfare  and  Institutions 

Code  Section  328  83-43 

See  also 
DEPENDENT  CHILDREN 

HONDA  (MOTORCYCLE)  UNIT,  POLICE  DEPARTMENT 

Hazard  pay  not  authorized  under  Charter 

Sec.  8.405(b)  83-46 

HOUSING 

Condominium  conversion  project,  limitation 

on  sale  price  83-60 

Cooperative  conversion  project,  limitation 

on  sale  price  83-60 

Low  income  unit  sales  price  cannot  be 

increased  by  the  pro  rata  actual  cost  of 

repair  or  improvements  83-60 

Moderate  income  unit  sales  price  cannot  be 

increased  by  the  pro  rata  actual  cost  of 

repair  or  improvements  83-60 

HUMAN  RIGHTS  COMMISSION 

Jurisdiction  to  hear  and  decide  prevailing 
wage  complaint  83-4 

see  also     83-16 
see  also     83-37 

Jurisdiction  to  hear  complaints  regarding 

city  contractor,  subcontractor  or 

suppliers  non-payment  or  prevailing 

wage-limited  to  eliminating 

discriminatory  employment  practices 

and  affirmative  action  programs  83-16 

National  Labor  Relations  Act  precludes 
Commission  from  jurisdiction,  prevailing 
wage  complaint,  where  parties  are  engaged  in 
collective  bargaining  within  jurisdiction  of 
National  Labor  Relations  Board;  skycaps  at 

S.F.  Airport  *    83-37 

see  also     83-4 
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Prevailing  wage-Jurisdiction  limited  to 

complaints  regarding  employment  discrimination 

on  affirmative  action  programs  83-16 

Skycaps  at  S.F.  Airport  prevailing  wage 
complaint;  National  Labor  Relations  Act 
precludes  commission  from  jurisdiction  where 
parties  are  engaged  in  collective  bargaining 
within  jurisdiction  of  NLRB;  jurisdiction  only 
in  cases  of  discrimination  in  prevailing  wage 
or  affirmative  action  program  violations  83-37 

see  also     83-4 
see  also     83-16 

Subpoenas;  Human  Rights  Commission  is 

empowered  to  issue  a  subpoena  to  city 

employees  and  private  citizens  for 

investigative  and  adjudicatory  purposes  83-38 

HUMAN  RIGHTS  COMMISSION-JURISDICTION 

Lacks  power  to  dictate  substantive  terms 

in  collective  bargaining  agreement  or  break 

impasses  in  collective  bargaining  process, 

but  does  have  jurisdiction  to  hear  complaint 

of  non-compliance  with  prevailing  wage 

involving  employment  discrimination  or 

affirmative  action  program  violations  83-37 

HUMAN  RIGHTS  ORDINANCE 

See 
ADMINISTRATIVE  CODE  SECTION  12B  ET  SEQ . 

IMPASSE  PROCEDURE 

Administrative  Code 

Section  16.216  83-68 

IMPLIED  CONSENT  STATUTE 

Vehicle  Code  Section  13353  83-66 

INCENSE 

see 
HAZARDOUS  SUBSTANCES 

INCOMPATIBLE  OFFICES 

Appointment  of  city  employees  to  city  boards, 

committees  or  commissions  and  potential 

conflict  of  interest  or  office  incompatibility       83-47 

INDIGENT  DEFENDANTS 

Capital  cases;  responsibility  of  City  and        ^ 

County  for  costs  of  appointing  additional  counsel    83-11 
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INDIGENTS 

Defendants,  capital  cases;  responsibility 

of  City  and  County  for  costs  of  appointing 

additional  counsel  83-11 

INITIATIVE  CHARTER  AMENDMENT 

Government  Code  Section  34459  neither 

specifies  when  the  election  must  be  held 

nor  does  it  specify  that  a  special  election 

must  be  held  83-64 

Procedure  under  Government  Code 

Section  34459  83-64 

Supervisors  may  select  any  date  for 

submission  to  electors 

Government  Code  Section  34459  83-64 

Supervisors  to  be  reduced  in  number  from 

eleven  to  seven  under  proposed  initiative 

charter  amendment  83-64 

INITIATIVE  PETITION 

Constitutional  right  of  the  people  to 

petition  for  initiative,  referendum,  recall 

elections.   Cost  of  elections  may  not  be 

assessed  against  the  people  83-34 

Cost  of  special  election  may  not  be 
charged  to  unsuccessful  petitioners 
Elections  Code  Section  10000  83-34 

INITIATIVE  PETITIONS 

See  also 
RECALL  PETITION 

INSURANCE  COMPANIES 

See  also 
TITLE  INSURANCE  COMPANIES 

INTEREST 

Liability  for  interest  payment  by  the  city 

is  based  on  express  statutory  authorization  83-70 

Salary  earned  but  not  yet  paid  and  interest 

earned  on  investment  by  the  city  during  that 

period  not  to  be  paid  to  those  employees  by 

the  Controller  83-70 
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INTERIM  LAND  USE  CONTROLS 

Review  of  statutory  and  case  authorities 

governing  validity  83-54 

INTERPRETERS 

Compensation  of  sign  language  interpreters 

for  hearing  impaired  jurors  serves  a 

public  purpose  83-57 

INVESTIGATIONS 

Dependent  children  (homeless  youth);  Welfare 

&  Instiutions  Code  Sec.  328;  Proposed 

Emergency  Shelter  for  Homeless  Youth  83-43 

JACOBSON,  LARRY,  PROPERTY  MANAGEMENT  OFFICE, 

SAN  FRANCISCO  UNIFIED  SCHOOL  DISTRICT,  ADDRESSEE 
University  of  California  not  required  to 
comply  with  municipal  building  and  zoning 
regulations  for  housing  serving  an  educational 
purpose  and  erected  on  property  leased  from 
the  San  Francisco  Unified  School  District  83-59 

JURORS 

Duty  on  voir  dire  to  answer  fully,  fairly 

and  truthfully  all  questions  so  qualifications 

may  be  determined  and  challenges 

intelligently  exercised  83-25 

Right  to  privacy  during  jury  selection — 

right  may  be  asserted,  but  court  must 

determine  whether  question  is  to  be  answered         83-25 

JURY  DUTY 

Disabled  jurors  requiring  sign  language 

interpreters  and  compensation  for  the 

interpreters  83-57 

Procedure  to  assure  right  to  trial  by  an 

impartial  jury  83-25 

Qualifications  and  exemptions  of  jurors 

Code  of  Civil  Procedure  Section  198  et  seq.  83-57 

Sign  language  interpreters  for  hearing 

impaired  jurors  and  compensation  for  the 

interpreters  83-57 

JUVENILE  COURT 

Emergency  shelter  funded  with  city  and/or 

public  funds  and  under  current  juvenile  law 

an  apparently  homeless  youth  is  subject  to       ' 

"investigation"  upon  admittance  83-43 
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JUVENILE  JUSTICE  COMMISSION 

Power  to  investigate  administration  of 

juvenile  court  law  and  based  on  results  of 

its  investigation  to  make  recommendations 

for  improvement  83-67 

Public  disclosure  of  reports  prepared  by  or 

on  behalf  of  the  Commission  83-67 

JUVENILE  PROBATION  DEPARTMENT 

Felons — Employment  as  Counsellor  II, 

Class  8318,  at  facilities 

involving  custody  of  juveniles  83-24 

KEENAN,  MAURICE  JOHN 

Indigent  defendant  in  capital  case  may 

be  provided  additional  counsel  83-11 

KELLY,  JOHN  T.,  CHIEF  PHYSICIAN,  SAN  FRANCISCO 

DEPARTMENT  OF  PUBLIC  HEALTH,  ADDRESSEE 

Forcible  taking  of  blood  from  persons  arrested 

for  violation  of  drunk  driving  statutes  83-66 

KOPP,  QUENTIN,  MEMBER,  BOARD  OF  SUPERVISORS, 
ADDRESSEE 

Constitutionality  of  City  Planning 

Code  Section  302(e)  83-54 

Initiative  charter  amendment.  Supervisors 
have  no  duty  to  submit  to  electorate 

within  a  specific  time  period  83-64 

See  also     81-52 

Park  property  owned  by  CCSF  may  be  used  for 

public  parking  lot  provided  use  is  ancillary 

to  or  supportive  of  a  public  recreational 

facility  83-65 

Special  elections  costs  cannot  be  charged  to 

unsuccessful  petitioners  Elections  Code 

Section  10000  83-34 

LABOR  LAW 

Skycaps  at  S.F.  Airport,  prevailing  wage 
complaint;  National  Labor  Relations  Act 
preempts  action  by  Human  Rights  Commission 
where  parties  are  engaged  in  collective 
bargaining  within  jurisdiction  of 

National  Labor  Relations  Board  83-37 

See  also     83-4 
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LAND  USE  REGULATIONS 

"Reasonableness"  of  interim  ordinance  83-54 

LAZAR,  HOWARD,  DIRECTOR,  STREET  ARTISTS 
PROGRAM,  SAN  FRANCISCO  ARTS  COMMISSION,  ADDRESSEE 
Street  Artists,  cassette  tapes  sale  may  be 
certified  for  sale  83-61 

LAZARUS,  JAMES  L.,  DEPUTY  MAYOR,  ADDRESSEE 

Impasse  procedure  may  be  prescribed  by 

ordinance  of  the  Board  of  Supervisors  83-68 

LEASES 

Prevailing  wage  requirements-City  contracts  83-16 

LEE,  JEFFREY,  DIRECTOR  OF  PUBLIC  WORKS,  ADDRESSEE 

Condominium  conversion  project  83-60 

Conversion  of  four  or  less  dwelling  units 

to  stock  cooperatives  may  be  regulated 

by  local  ordinance  83-19 

Installation  of  facilities  in  San 

Francisco  by  Transit  Districts 

operating  within  the  City  83-44 

LEHMAN,  GODFREY 

Prospective  juror  picketing  in  City 

Hall  and  Jury  Assembly  Room  area  83-25 

LEGISLATION 

Delegation  of  legislative  rule-making 

power  test  for  lawfulness  83-54 

Zoning  reclassification  of  an  area  of 

land  is  a  legislative  act  83-54 

LEGISLATIVE  INTENT 

"Memorandum  agreement"  as  used  in  Employee 

Relations  Ordinance  83-35 

Voters  pamphlet  and  ballot  arguments  may 

be  used  in  construing  voters'  intent  83-49 

LEVY,  ROBERT  C,  SUPERINTENDENT  OF  BUILDING 

INSPECTION,  ADDRESSEE  83-55 

Construction  standards  for  "low-rise" 

residential  buildings  regulated  under 

the  State  Housing  Law  83-55 

* 
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LIQUOR 

Blood  tests  on  persons  arrested  for 
drunk  driving 

Breath  analyzer  machines  for  use  by  customers 
in  premises  selling  liquor  by  the  drink 
cannot  be  required  by  local  ordinance 
because  preempted  by  state  law 

LIQUOR  LICENSEES 

Breath  analyzer  machines  for  use  by  customers 
in  premises  selling  liquor  by  the  drink 
cannot  be  required  by  local  ordinance 
because  preempted  by  state  law 

LIST  OF  ELIGIBLES 

Civil  Service  Commission  is  empowered  to 
correct  an  error  occurring  during  the 
examination  process  and  is  not  precluded 
from  adding  a  name  to  eligibles  list 
after  it  has  been  adopted 


83-66 


83-71 


83-71 


83-21 


MAYOR 

Recall  elections-San  Francisco  Municipal 
Election  Campaign  Contribution  Control 
Ordinance  and  state  law  governing  same. 
No  contribution  limitations- 
disposition  of  unexpended  funds 

"MEASURE" 

Defined  to  include  a  "proposition 
submitted  to  a  popular  vote  at  an  election, 
whether  by  initiative,  referendum  or  recall 
procedure"  Administrative  Code  Section  16.503(g) 

Recall  election  is  a  "measure"  under  the 
Municipal  Election  Campaign  Contribution 
Control  Ordinance  and  no  contribution 
limitation  applies 

"MEDIATION" 

Defined.   Impasse  procedure 
Administrative  Code  Section  16.216(a) 
applicable  to  any  city  department  or  office 
engaged  in  negotiations  with  recognized 
employee  organizations 

MEET  AND  CONFER 

Civil  Service  Rules  adoption  or  amendment 
meet  and  confer  process  is  subject  to  the 
fact  finding  and  mediation  provisions  of 
Administrative  Code  Section  16.216 


83-8 


83-8 


83-8 


83-68 


83-68 
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"MEMORANDUM  AGREEMENT" 

Employee  Relations  Ordinance  does  not  define         83-35 

MEMORANDUM  OF  UNDERSTANDING 

Board  of  Supervisors  MOUs  govern  major 

negotiable  wage,  hour  and  working 

condition  benefits  83-35 

Multiple  departmental  MOUs  with  overlapping 

time  periods  83-35 

Supervisors  may  not  enter  into  a  contract 

or  memorandum  of  understanding  containing  a 

provision  voluntarily  relinquishing 

authority  to  propose  certain  charter  amendments      83-13 

Supervisor's  MOUs  on  file  with  Civil 

Service  Commission  but  not  copies  of  MOUs 

entered  into  between  various  departments 

and  various  unions  83-35 

Supervisor's  MOUs  provisions  are  applicable 

to  employees  throughout  the  city  without 

regard  to  the  department  in  which  they 

are  employed  83-35 

Tuition  reimbursement  program  funds  not 

provided  for  union  members  employed  by 

contractors  with  the  city  unless  subject 

to  civil  service  provisions  83-63 

MEYERS-MILIAS-BROWN  ACT 

Access  rules  for  employee  organization 

representatives  are  allowed  but  not  required 

Government  Code  Section  3507  83-3 

Legislature  did  not  intend  to  preempt  all 

aspects  of  labor  relations  in  the  public 

sector  Government  Code  Section  3500  83-68 

MICKINS,  GRANT,  EXECUTIVE  DIRECTOR, 

SAN  FRANCISCO  HUMAN  RIGHTS  COMMISSION,  ADDRESSEE 

Commission  not  empowered  by 

Administrative  Code  12B. 4(c)(5)  to  hear 

or  decide  complaints  regarding  wages, 

benefits,  working  conditions  that  are  set 

forth  in  bargaining  agreements  governed 

by  National  Labor  Relations  Act  83-4 
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Human  Rights  Commission  is  empowered  to 

issue  a  subpoena  to  city  employees  and 

private  citizens  for  investigative  and 

adjudicatory  purposes  83-38 

MOLINARI,  JOHN  L.,  BOARD  OF  SUPERVISORS,  ADDRESSEE 
Campaign  contribution  controls  of  Government 
Code  Section  84308  and  application  to 
members  and  alternates  on  qxiasi-judicial 
boards  and  commissions  83-27 

MUNICIPAL  AFFAIRS 

Charter  provisions  as  to  municipal  affairs 

prevail  over  state  laws  covering  the  same 

subject.   In  matters  of  statewide  concern, 

home  rule  charter  cities  remain  subject  to  and 

controlled  by  applicable  state  laws  regardless 

of  charter  provisions  on  these  matters  83-24 

Compensation  of  city  employees  83-70 

Compensation  of  city  employees  and 

vacation  allowance  to  the  extent  is 

a  form  of  compensation  83-45 

Contracting  in  normal  procedure  for  a 

charter  city  prevails  over  conflicting  state 

law  when  applied  to  the  contracting  of  purely 

local  projects  which  are  locally  funded  83-48 

Felons,  employment  as  Juvenile  Probation 

Department  Counsellor  II,  Class  8318. 

Charter  provisons  prevail  over  state  laws 

covering  same  subject  83-24 

Juvenile  Probation  Department  Counsellor 

II  employment  is  governed  by  Charter 

Section  4.105  and  not  by  state  law  83-24 

Police  officer  qualifications  and  tenure 
are  municipal  affairs  and  Government  Code 
Section  1031  does  not  apply  83-33 

See  also     83-24 

Vacation  allowance  to  the  extent  is 

a  form  of  compensation  83-45 

MUNICIPAL  COURT 

Attaches  and  clerks-no  residence 

requirements.   Government  Code 

Section  71140.1  *    ^3-9 


52 


Attaches;  hybrid  status  as  state  and 

local  employees  83-9 

Clerks  and  attaches-no  residence 

requirements.   Government  Code 

Section  71140.  1  83-9 

MURPHY,  CORNELIUS  P.,  CHIEF  OF  POLICE,  ADDRESSEE 

Age  Discrimination  in  Employment  Act  preempts 

Charter  mandated  65  year  retirement  age  83-32 

Citizenship  requirements  for  Police  Officers         83-33 

Compensatory  time  and  staffing  levels 

Charter  Section  8.451  83-22 

NATIONAL  LABOR  RELATIONS  ACT 

Preempts  state  and  local  law  in  all  matters 
covered  by  the  act  83-4 

See  also     83-37 

Primary  jurisdiction  to  effectuate 
national  labor  policy  and  oversee 

collective  bargaining  process  83-37 

See  also     83-4 

NATIONAL  LABOR  RELATIONS  BOARD 

Jurisdiction  over  collective  bargaining 
agreement  negotiated  pursuant  to  the 

National  Labor  Relations  Act  83-37 

See  also     83-4 

"NEGLECT  OF  A  CHILD" 

Defined  in  Penal  Code  Section  11165(g)  83-43 

NEWS  MEDIA 

City  hall  space  provided  free  for  use  of 

the  news  media  serves  a  public  purpose  and 

is  not  a  gift  of  public  funds  83-10 

Space  in  city  hall  provided  free  for  use  of 

the  news  media  serves  a  public  purpose  and 

is  not  a  gift  of  public  funds  83-10 

NOTHENBERG,  RUDY,  GENERAL  MANAGER,  PUBLIC 
UTILITIES  COMMISSION,  ADDRESSEE 

Transit  Impact  Development  Fee  and  owner  or 

developer  is  responsible  for  fee  when  space 

is  converted  to  offices  to  be  leased  by  a 

city  department  83-41 

* 
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OFFICER 

City;  appointment  of  city  employees  to  city 
boards,  committees  or  commissions;  conflict 
of  interest  or  office  incompatibility  83-47 

"'OFFICERS'  OF  THE  CITY  AND  COUNTY" 

Defined  Charter  Section  1.103  83-47 

OPEN  SPACE 

Proceeds  from  sale  of  surplus  city-owned 

property  purchased  with  gas  tax  funds  may 

be  used  for  park  and  open  space  purposes  if 

in  mitigation  of  environmental  effects  of 

public  streets  and  highways  83-6 

ORAL  EXAMINATION  SCORES 

Protest-timeliness,  procedures  under  Civil 

Service  Rule  9.16C-two  day  waiting 

period  for  inspection  of  composite  ratings  83-17 

ORDINANCE 

Charter  provisions  control  over  conflicting 

provisions  of  an  ordinance  83-49 

OVERTIME 

Police  Department  members  working  on  a  declared 

holiday  must  be  compensated  at  the  rate 

of  time  and  one-half  Charter  Section  8.451(d)        83-49 

Police  Department  policy  of  limiting  the 

accuinulation  of  compensatory  time  to  160 

hours  per  member  of  the  Department  is  not 

prohibited  by  Charter  Section  8.451  83-22 

PARK  PROPERTY 

Jurisdiction  of  the  Recreation  and  Park 

Commission  Charter  Section  3.552  83-65 

Limitations  on  use  83-53 

Parking  lot  use  if  it  is  ancillary  to  or 

supportive  of  a  public  recreational  facility         83-65 

Proposed  use,  if  does  not  directly  promote 
recreational  use  of  the  property,  will  not 
be  allowed  if  it  will  withdraw  from  public 
use  a  substantial  portion  of  the  pa;:k  83-65 

Subsurface  use  83-65 

Surface  use  *    83-65 
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Use  proposed,  if  does  not  directly  promote 
recreational  use  of  the  property,  will  not 
be  allowed  if  it  will  withdraw  from  public 
use  a  substantial  portion  of  the  park  83-65 

PARKING  AUTHORITY 
see 

STREETS  AND  HIGHWAYS  CODE  SECTION  3250  0  ET  SEQ . 
(PARKING  LAW  OF  1949) 

Personal  services  contracts  must  be  forwarded 

to  the  Civil  Service  Commission  for  review 

unless  they  have  been  approved  pursuant  to 

Charter  Section  8.300-1  83-36 

PARKING  LAW  OF  1949 

see 
STREETS  AND  HIGHWAYS  CODE  SECTION  32500  ET  SEQ. 

PARKING  METERS 

Advertising  space  on  parking  meters  may  be 

leased  to  private  individuals  to  generate 

funds  to  offset  costs  of  traffic  control  83-56 

Lease  of  space  for  advertising  purposes  83-56 

Limited  delegation  of  authority  from  state 

to  localities  to  provide  for  parking  meters  83-56 

Relationship  between  meter  revenues  and  the 
area  of  traffic  regulation  to  be  subsidized 
will  be  construed  liberally  83-56 

Revenue  aspects  of  parking  meter  regulation 

must  always  be  subsidiary  to  primary  purpose 

of  traffic  control  and  regulation  83-56 

Revenue  expenditure  83-56 

Traffic  control  and  regulation  are  primary 

purpose  of  parking  meters  83-56 

PATTERSON,  JAY,  REGISTRAR  OF  VOTERS,  ADDRESSEE 
Recall  petitions-signature  verification- 
Elections  Code  Section  27214  and  27215- 
Supplemental  petitions  no  longer  allowed  83-7 
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PEACE  OFFICERS 

see 
PENAL  CODE  SECTION  83  0  ET  SEQ . 

Citizenship  requirements  continue  to  be  that 

an  individual  be  a  United  States  citizen  upon 

the  date  of  appointment  as  a  police  officer  83-33 

Correctional,  parole  and  probation  officers 

Penal  Code  Section  830.5  83-24 

"Custodial  officers"  created  under  Penal 

Code  Section  831  are  not  peace  officers  83-24 

Traffic  officer  within  the  meaning  of  Vehicle 

Code  Section  625  while  investigating  a 

traffic  accident  83-46 

PECINOVSKY,  EDMUND,  OFFICER  IN  CHARGE,  LEGAL 
DIVISION,  POLICE  DEPARTMENT,  ADDRESSEE 

Hazard  pay  for  Police  Honda  Unit  is  not 

authorized  under  Charter  Section  8.405(b)  83-46 

PERMITS 

Skycap  services,  San  Francisco  Airport; 
contract  within  meaning  of  Administrative 

Code  Section  12B.1  83-37 

See  also     83-4 

PETITIONS 

Recall,  mayoral-signature  verification 

Elections  Code  Section  27214  and  27215; 

supplemental  petitions  no  longer  allowed  83-7 

Signature  verification,  recall  petitions. 

Supplemental  petitions  no  longer  allowed 

Elections  Code  Section  27214  and  27215  83-7 

"PICKET" 

Defined  Penal  Code  Section  169  83-25 

Person  distributing  flyers,  urging  prospective 

jurors  not  to  answer  questions  during  voir  dire, 

in  corridor  outside  Jury  Assembly  Room,  is 

picket  within  meaning  of  Penal  Code  Section  169      83-25 

PIER  39 

Breakwater  lease  may  not  be  amended  or 

modified  by  the  Board  of  Supervisors  83-58 
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Breakwater  lease  subject  to  approval  or 

disapproval  of  the  Board  of  Supervisors  on 

the  basis  of  fiscal  soundness  83-58 

Master  lease  terms  83-58 

POLICE,  CHIEF  OF 

Power  to  order  any  member  to  work  overtime 

however  that  member  must  be  given  a  choice  of 

overtime  pay  or  compensatory  time  off  Charter 

Section  8.451(d),  Rule  5.03  of  the  Police 

Department  Rules  and  Regulations  and  the 

budget  of  the  Police  Department  83-22 

POLICE  COMMISSION 

Budget  procedure  for  Office  of  Citizen  Complaints    83-18 

Citizen  Complaints,  Office  of,  budget  procedure      83-18 

POLICE  COMMISSION,  ADDRESSEE 

Office  of  Citizen  Complaints  budget  procedure 

and  annual  appropriation  83-18 

POLICE  DEPARTMENT 

Citizen  Complaints,  Office  of,  budget  procedure 

and  annual  appropriation  83-18 

Citizenship  requirements  continue  to  be 

that  an  individual  must  be  a  United  States 

citizen  upon  the  date  of  appointment  as  a 

police  officer  83-33 

Compensation  for  volunteer  overtime  assign- 
ments under  Chapter  lOB  of  the  Administrative 
Code  and  pay  for  off-duty  holidays  83-49 

Compensatory  time  accumulation  policy- 
Charter  Section  8.451  does  not  prohibit  the 
Department  continuing  its  policy  of  limiting 
accumulation  to  160  hours  per  member,  but 
member  working  mandatory  overtime  entitled  to 
elect  overtime  pay  or  compensatory  time  off  83-22 

Compensatory  time  off  in  lieu  of  pay — 
credited  at  rate  of  time  and  one-half. 
Holiday  staffing  levels.  CompensatOiry 
time  accumulation  limits  83-22 

Department  may  continue  to  set  staffing 

levels  for  legal  holidays  and  order 

members  not  needed  to  take  holiday  off  '    83-22 
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Grand  jury  testimony  may  be  ordered  disclosed 
to  the  Police  Department  for  use  in  an 
investigation  of  possible  corruption  within 
the  Department  if  the  Court  finds  a  proper 
showing  of  particularized  need 

Hazard  pay  for  Police  Honda  Unit  is  not 
authorized  under  Charter  Section  8.405(b) 

Holiday  pay  for  members  of  the  Police 
Department  who  are  off  duty  on  a  holiday  is 
computed  on  the  basis  of  straight  time 

Holiday  staffing  levels,  members  right  to 
legal  holiday  off  with  pay  is  not  intended  to 
usurp  power  of  the  Chief  to  set  holiday 
staffing  levels 

Honda  Unit;  hazard  pay  not  authorized  under 
Charter  Section  8.405(b).   Honda  officers 
are  not  engaged  primarily  in  "traffic  duty" 

Internal  investigations;  courts'  common-law 
power  to  order  disclosure  of  grand 
jury  testimony 

Overtime  assignments  volunteered  by  off  duty 
members  of  the  Police  Department  pursuant  to 
Chapter  lOB  of  the  Administrative  Code  are 
entitled  to  compensation  at  time  and  one-half 

Pay  for  off  duty  holidays  and  compensation 
for  volunteer  overtime  assignments  under 
Chapter  lOB  of  the  Administrative  Code 

"Traffic  duty"  defined.   Honda  Unit  is  not 
entitled  to  hazard  pay  under  Charter 
Section  8.405(b) 


83-30 


83-46 


83-49 


83-22 


83-46 


83-30 


83-49 


83-49 


83-46 


POLICE  DEPARTMENT  EMPLOYEE 

Age  65  retirement  mandated  only  when  it  is 
determined  that  the  officer  in  question  is 
in  fact  unfit  for  his  task 


83-32 


Citizenship  requirements  continue  to  be  that 
an  individual  be  a  United  States  citizen  upon 
the  date  of  appointment  as  a  police  officer 

Compensation  for  volunteer  overtime  assignments 
under  Chapter  lOB  of  the  Administrative  Code 
and  pay  for  off-duty  holidays 


83-33 


83-49 


58 


Holiday  pay  for  members  of  the  Police 

Department  who  are  off  duty  on  a  holiday 

is  computed  on  the  basis  of  straight  time  83-49 

Honda  Unit  is  not  employed  for  the  primary 

purpose  of  traffic  duty  and  is  not  entitled 

to  additional  pay  under  Charter  Section  8.405(b)      83-46 

Mandatory  retirement  at  age  65  only  when  it 

is  determined  that  the  officer  in  question 

is  in  fact  unfit  for  his  task  83-32 

Motorcycle  Unit  whose  purpose  is  primarily 

traffic  duty  and  secondarily  crime  prevention        83-46 

Overtime  assignments  volunteered  by  off  duty 

members  of  the  Police  Department  pursuant  to 

Chapter  lOB  of  the  Administrative  Code  are 

entitled  to  compensation  at  time  and  one-half        83-49 

Overtime  may  be  ordered  by  the  Chief  however 

member  so  ordered  must  be  given  a  choice  of 

overtime  pay  or  compensatory  time  off  Charter 

Section  8.451(d),  Rule  5.03  of  the  Police 

Department  Rules  and  Regulations  and  the 

budget  of  the  Police  Department  83-22 

Pay  for  off  duty  holidays  and  compensation 

for  volunteer  overtime  assignments  under 

Chapter  lOB  of  the  Administrative  Code  83-49 

Retirement  at  age  65  as  mandated  by  Charter 

Sections  8.546  and  8.559-2  is  preempted  by 

the  Age  Discrimination  in  Employment  Act 

of  1967,  as  amended  83-32 

Chief  is  empowered  to  order  any  member  to 

work  overtime  however  that  member  must  be 

given  a  choice  of  overtime  or  compensatory 

time  off  Charter  Section  8.451(d),  Rule  5.03 

of  the  Police  Department  Rules  and  Regulations 

and  the  budget  of  the  Police  Department  83-22 

POLICE  POWER 

Building  standards  legislation  83-55 

Human  Rights  Commission  is  empowerec.  to 

issue  a  subpoena  to  city  employee  and  private 

citizens  as  valid  exercise  of  home  rule 

and  police  powers  83-38 
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Interim  zoning  controls  83-54 

Liability  of  a  municipality  for 

unconstitutional  police  power  regulations  83-54 

Liquor  licensees  to  be  required  by  proposed 

city  ordinance  to  maintain  a  breath  analyzer 

for  use  by  customers  is  within  city  police 

power  but  such  an  ordinance  is  preempted 

by  state  law  83-66 

Sidewalk  and  street  control  retained  by  city         83-44 

State  to  establish  minimum  benefits  that 

an  employer  must  provide  to  its  employees 

to  ensure  their  health,  safety  and  welfare  83-37 

Subpoena  issued  to  private  citizens  is 

comprehended  in  both  police  and 

home  rule  powers  83-38 

Volatile  alkyl  nitrites  may  be  regulated  by 

city  drug  paraphernalia  law  covering  sale 

of  room  odorizers  containing  alkyl  nitrits  83-14 

PORT 

Breakwater  project  at  Fisherman's  Wharf 

and  cost-sharing  formula  83-69 

Fisherman's  Wharf  breakwater  project 

and  cost-sharing  formula  83-69 

Revenues  may  be  used  for  publicity  to 

promote  tourism  in  the  Fisherman's  Wharf  area        83-53 

Tourism  in  the  Fisherman's  Wharf  area  may 

be  promoted  using  port  revenues  for 

publicity  purposes  83-53 

PORT  COMMISSION 

Power  to  administer  port  lands  and  property 
Burton  Act,  Section  12;  Transfer  Agreement, 
Section  VII  83-58 

Property,  real  and  personal,  transferred 

from  the  State.   Transfer  Agreement,  Section 

VII  gives  "control  and  management"  to  the 

Port  Commission  83-58 
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PREEMPTION 

Bankruptcy  and  local  or  state  regulation 

which  conflicts  with  or  provides  additional 

regulation  is  preempted  by  the  Federal 

Bankruptcy  Law  83-28 

Breath  analyzer  machines  for  use  by  customers 

in  premises  selling  liquor  by  the  drink 

cannot  be  required  by  local  ordinance 

because  preempted  by  state  law  83-71 

Collective  bargaining  agreement  negotiated 
pursuant  to  the  National  Labor  Relations  Act 
is  within  the  jurisdiction  of  the  National 
Labor  Relations  Board  83-4 

See  also     83-37 

Consumer  products  containing  hazardous 

substances  regulated  by  the  Federal 

Hazardous  Substances  Act  15  U.S.C. 

Section  1261  et  seq.  83-14 

Federal  and  state  preemption  of  city 

regulation  of  products  containing 

volatile  alkyl  nitrites  83-14 

Federal  preemption  in  the  area  of 

labor-management  relations  83-37 

see  also     83-4 

Hazardous  substances-state  and  federal 

regulations  preempting  city  ordinance 

(room  odorizers)  83-14 

Human  Rights  Commission  is  precluded  by 
National  Labor  Relations  Act  from 
assuming  jurisdiction  over  prevailing 
wage  complaints  where  parties  are 
engaged  in  collective  bargaining  process 
within  jurisdiction  of  National 

Labor  Relations  Board  83-37 

see  also     83-4 

Local  ordinances  which  are  inconsistent 

with  the  language  and  intent  of  the 

Subdivision  Map  Act  are  invalid  83-19 

National  Labor  Relations  Act  preempts 
state  and  local  law  in  all  matters 

covered  by  the  Act  83-4 

see  also  *   83-37 
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Parking  on  public  streets  and  highways  83-56 

Property  tax  information  public  access 

is  preempted  by  Revenue  and 

Taxation  Code  Section  408  83-2 

Public  access  to  property  tax  information 

is  preempted  by  state  law  Revenue  and 

Taxation  Code  Section  408  83-2 

Room  odor izers-City  ban  on  household 

use  not  preempted  by  state  or  federal  law  83-14 

Room  odorizers — state,  federal 

regulations  preempting  city  ordinances  83-14 

State  and  federal  preemption  of  city 

regulation  of  products  containing 

volatile  alkyl  nitrites  83-14 

Subdivision  Map  Act  does  not  prevent 

local  jurisdiction  from  regulating  the 

division  of  land  which  is  not  a  subdivision  83-19 

Title  insurance  companies;  reqiiirement  to 

file  proof  of  compliance  with  Residential 

Energy  Conservation  Ordinance  upon 

transfer  of  title  of  residential  property; 

local  regulation  preempted  by  state  law  83-26 

PREVAILING  WAGE 

Civil  Service  Commission  can  contract 

with  any  one  of  a  number  of  recognized 

governmental  agencies  to  provide  private 

industry  salary  data  under  Charter  Section  8.407     83-62 

Human  Rights  Commission;  no  jurisdiction 
to  hear  prevailing  wage  complaint  unless 
failure  to  pay  prevailing  wages  is  itself 
a  discriminatory  employment  practice  or 

violates  affirmative  action  program  elements         83-37 

see  also     83-16 

Required  for  public  works  or  improvement 

contracts;  discriminatory  employment 

practices;  affirmative  action  programs  83-16 
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Skycaps,  San  Francisco  Airport  complaint. 
Human  Rights  Commission  has  no  jurisdiction 
to  hear  complaint  where  parties  are 
engaged  in  collective  bargaining  within 

jurisdiction  of  National  Labor  Relations  Board       83-37 

see  also     83-4 

Survey  of  private  industry  salaries  may 

be  performed  by  any  one  of  a  number  of 

recognized  governmental  agencies 

Charter  Section  8.407  83-62 

PREVAILING  WAGE  RATE 

Civil  Service  Commission  has  power  to 

correct  error  in  prevailing  wage  rate 

after  certification  to  the  Board  of 

Supervisors  even  though  error  was  not 

of  the  Commission's  making  83-21 

PRIVACY 

Autopsy  reports  and  public  disclosure  83-42 

Autopsy  reports,  notable  public  figures. 

Physician-patient  confidential 

communications  privilege  does  not  exist 

between  a  physician  and  dead  person  83-42 

Deceased  persons;  right  of  privacy 

is  purely  personal,  dies  wih  a  person 

and  does  not  extend  to  surviving  kin  83-42 

Prospective  jurors'  right  to  privacy  83-25 

Taxpayer  records.   Board  of  Supervisors 

may  pass  legislation  restricting  public 

access  to  taxpayer  records,  excepting 

property  tax  information,  which  is 

preempted  by  state  law  83-2 

PROBATION  OFFICER 

Duties  pertaining  to  minor  children 

who  are  found  to  be  within  the  scope  of 

Welfare  and  Institutions  Code  Section  300  83-43 

PROPERTY 

Gas  tax  funds  used  to  purchase  and 
proceeds  from  sale  of  surplus  property 
may  be  used  for  park  and  open  space 
purposes  if  in  mitigation  of  environmental 
effects  of  public  streets  and  highways  83-6 

* 
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PROPERTY,  MUNICIPAL 

City  will  not  tax  its  own  property  83-41 

PROPERTY  TAX 

Public  access  to  property  tax  information 

is  controlled  by  Revenue  and  Taxation 

Code  Section  408  83-2 

PROPOSITION  "A",  ELECTION  OF  NOVEMBER  2,  1982 
Police  Department  Office  of  Citizen 
Complaint  83-18 

PROPOSITION  "C",  ELECTION  OF  NOVEMBER  6,  1979 

Temporary  employees  83-15 

see  also     83-50 

PROPOSITION  "I",  ELECTION  OF  NOVEMBER  7,  1978 
Fiscal  review  of  certain  leases  by  the 
Board  of  Supervisors  83-58 

PROPOSITION  "L",  ELECTION  OF  NOVEMBER  4,  1975 
Street  Artists  Ordinance  application 
to  cassette  tapes  83-61 

PROPOSITION  6,  ELECTION  OF  NOVEMBER  2,  1982 
Public  pension  fund  investment  not 
approved  by  the  electorate  83-5 

PUBLIC  CONTRACTS 

City  may  not  require  its  tenants  and 

contractors  to  hire  union  labor; 

prevailing  wage  requirements  83-16 

Prevailing  wage  requirements  83-16 

Union-only  requirement  in  public  contracts 

is  illegal  and  void.   City  may  not 

require  its  tenants  and  contractors  to 

hire  union  labor;  prevailing  wage  requirements       83-16 

PUBLIC  DISCLOSURE 

see  also 
DISCLOSURE 

"PUBLIC  DISCLOSURE" 

Defined   California  Public  Records  Act  83-67 

PUBLIC  FORUM 

City  hall  corridors  outside  Jury 

Assembly  Room  and  other  rooms  of  the 

court  are  not  public  fora  '    83-25 
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PUBLIC  FUNDS 

Compensation  of  sign  language 

interpreters  for  hearing  impaired 

jurors  is  not  a  gift  of  public  funds  83-57 

Free  space,  city  hall,  for  use  of 
news  media  serves  public  purpose- 
is  not  gift  of  public  funds  83-10 

PUBLIC  HEALTH  DEPARTMENT 

Blood  tests  for  intoxication  on  persons 

arrested  for  drunk  driving  under 

Vehicle  Code  Section  13353  83-66 

PUBLIC  PURPOSE 

City  hall  space  provided  free  for  use 

of  the  news  media  serves  a  public  purpose 

and  is  not  a  gift  of  public  funds  83-10 

Determination  within  discretion  of 

legislature;  courts  will  not  disturb 

if  there  is  a  reasonable  basis  83-57 

Expenditure  of  city  funds  must  promote 

a  public  purpose  83-57 

Space  provided  free  in  city  hall  for  use 

of  the  news  media  serves  a  public  purpose 

and  is  not  a  gift  of  public  funds  83-10 

PUBLIC  RECORDS 

Assessor  property  tax  records.   Public 

access  to  information,  restrictions, 

exceptions  83-2 

Autopsy  report  subject  to  public 

disclosure  unless  part  of  a  related 

criminal  investigation  or  unless  facts 

of  a  particular  case  justify  refusal 

to  disclose  it  83-42 

Autopsy  report  subject  to  public 

disclosure  when  it  involves  a  notable 

figure  unless  the  facts  of  a  particular 

case  justify  a  refusal  to  disclose  it  83-42 

Controller;  property  tax  records. 

Public  access  to  information, 

restrictions,  exceptions  83-2 
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Exemption  from  California  Public  Records 

Act  Government  Code  Section  6254(a)  83-67 

Exemption  from  public  disclosure 

5  U.S.C.  Section  552(b)(5)  83-67 

Exemption  from  public  disclosure  of 

investigatory  files  compiled  by  a  state 

or  local  agency  for  correctional  purposes 

Government  Code  Section  6254(f)  83-67 

Federal  grant  supervision  short  of 

government  control  does  not  make  private 

records  agency  records  under  the  Freedom 

of  Information  Act  83-67 

Investigatory  files  compiled  by  a  state 

or  local  agency  for  correctional  purposes 

are  expressly  exempt  from  public 

disclosure  Government  Code  Section  6254(f)  83-67 

Tax  Collector;  property  tax  records. 

Public  access  to  information,  restrictions, 

exceptions  83-2 

PUBLIC  RECORDS  ACT 

General  policy  favors  disclosure  and 
support  for  a  refusal  must  be  found, 
if  at  all,  among  specific  exceptions 
enumerated  in  the  act  83-42 

Government  records-public  inspection, 

restrictions  83-2 

PUBLIC  UTILITIES 

Transit  district  is  public  utility 

within  meaning  of  Public  Works  Code  and 

has  inherent  liability  in  installation, 

maintenance  and  use  transit  shelters  and 

bus  stop  signs  in  San  Francisco  83-44 

"PUBLIC  UTILITY" 

Defined  83-44 

"PUBLICIZE" 

Defined  Welfare  and  Institutions  Code 

Section  230  83-67 

66 


PURCHASER  OF  SUPPLIES 

Contract  award  for  in-home  supportive 

services  is  responsibility  of  Board  of 

Supervisors  at  the  county  level 

subject  to  state  approval  83-48 

Power  to  award  contracts  pursuant  to 

charter  and  local  legislation  when 

contracts  of  purely  local  concern  and 

charter  provisions  regarding  award  do  not 

conflict  with  state  legislation  83-48 

RANDOLPH,  ROSE  LOU,  DIRECTOR  OF  ADMINISTRATION, 
ADDRESSEE 

Salary  of  Director  of  Social  Services  83-12 

RECALL 

See  also 
RECALL  PETITION 

Campaign  contributions,  no  limitations — 

local  and  state  laws  governing  same. 

Disposition  of  unexpended  funds  83-8 

Constitutional  right  of  the  people  to 

petition  for  initiative,  referendum  or 

recall  elections.   Cost  of  elections 

may  not  be  assessed  against  the  people  83-34 

Contributions  not  limited  by  Municipal 

Election  Campaign  Contribution  Control 

Ordinance  and  unexpended  funds  may  be 

returned  to  contributors  on  a  pro  rata 

basis  or  donated  to  charity  83-8 

Cost  of  special  election  may  not  be 
charged  to  unsuccessful  petitioners 
Elections  Code  Section  10000  83-34 

Election  is  subject  to  Municipal  Election 

Campaign  Contribution  Control  Ordinance  83-8 

Election  subject  to  Government  Code 
Section  81000  et  seq.  and  Elections 
Code  Section  12300  et  seq.  83-8 

Law  in  effect  at  time  petition  is 

presented  for  determination  applies 

to  determination  process  83-7 
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Mayor;  signature  verification; 

supplemental  petitions  no  longer  allowed 

Elections  Code  Section  27214  and  27215  83-7 

Signature  verification  Elections 

Code  Sections  27214  and  27215;  supplemental 

petitions  no  longer  allowed  83-7 

RECORDER 

Board  of  Supervisors  may  not  prohibit 

Recorder  from  recording  real  property 

title  transfers  pending  proof  of  compliance  . 

with  Energy  Conservation  Ordinance  being 

filed  on  subject  property.   Local 

regulation  preempted  by  state  law  83-26 

Documents — obligation  to  determine 

compliance  with  recording  requirements 

not  abrogated  by  amended  Government 

Code  Section  27201  83-1 

Documents — requirements  for  recordation. 

Government  Code  Section  27201.   No  duty 

or  privilege  to  determine  legal  sufficiency  83-1 

Duty  to  ascertain  that  statutory 

requirements  for  recordation  are  satisfied 

and  to  refuse  to  record  documents  that 

do  not  meet  those  requirements  83-1 

Recorder  may  charge  City  Attorney  for 

recording  release  of  lien,  encumbrance  or 

notice  and  for  copies  of  papers  and  records  83-39 

Residential  Energy  Conservation  Ordinance 

proof  of  compliance  cannot  be  required  of 

title  insurance  companies  before  deed 

transferring  title  of  real  property  is  recorded      83-26 

RECORDING 

Charges  by  Recorder  to  City  Attorney  for 

recording  a  release  of  lien,  encumbrance  or 

notice  and  for  copies  of  papers  or  records  83-39 

Real  property  title  transfers  are 

recorded  subject  to  state  law  83-26 

Recorder's  duty  to  determine  compliance 

with  recording  requirements  is  not  abrogated 

by  amendments  to  Government  Code  Section  27201       83-1 
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Requirements  of  Government  Code  Section 

27201.   Recorder  has  no  duty  or  privilege 

to  determine  legal  sufficiency  83-1 

RECORDS 

Confidential-general  assistance  program- 
access  for  limited  purpose  of  auditing 
program  administration  will  not  violate. 
Information  disclosure  limitations  83-20 

General  assistance  case  records,  con- 
fidential.  Access  for  limited  purpose  of 
auditing  program  administration  will  not 
violate.   Information  disclosure  limitations         83-20 

Property  tax;  state  law  preempts  local 

legislation  on  public  access  to  information  83-2 

Taxpayers,  power  of  Board  of  Supervisors 

to  pass  legislation  restricting  public 

access  to  same  83-2 

Taxpayers  privacy  83-2 

Taxpayers;  public  access  to  information  83-2 

RECREATION  AND  PARK  COMMISSION 

Duty  to  promote  and  foster  a  program 

providing  for  organized  public  recreation 

of  the  highest  standards  83-65 

REFERENDUM  PETITION 

Constitutional  right  of  the  people  to 

petition  for  initiative,  referendum,  or 

recall  elections.   Cost  of  elections  may 

not  be  assessed  against  the  people  83-34 

Cost  of  special  election  may  not  be  charged 

to  unsuccessful  petitioners  Elections 

Code  Section  lOOOO  83-34 

REGISTRAR  OF  VOTERS 

Law  in  effect  at  time  petition  is 

presented  for  determination  applies  to 

determination  process;  recall  petitions  83-7 

Recall  petitions,  signature  verification 

under  Elections  Code  Section  27214  and 

27215;  supplemental  petitions  no  longer 

allowed  83-7 
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signature  verification-recall  petitions 

under  Elections  Code  Sections  27214  and 

27215;  supplemental  petitions  no  longer 
allowed  83-7 

RESIDENCE 

Employees  (attaches),  municipal  court- 
Government  Code  Section  71140.1  83-9 

Municipal  court  attaches  (clerks); 

Government  Code  Section  71140.1  83-9 

Residence  requirements  limited  by  California 
Constitution,  Article  XI,  Section  10(b)  83-9 

RESIDENTIAL  BUILDING  STANDARDS 

Supervisors'  legislative  powers  to 

adopt  residential  building  standards  83-55 

RESIDENTIAL  ENERGY  CONSERVATION  ORDINANCE 

see 
Housing  Code  Section  1201  et  seq. 

RETIREI^NT  BOARD 

Fiduciary  responsibility  to  manage  the 

pension  trust   Civil  Code  Section  2261  83-5 

Pension  investment  of  25%  of  new 

investments  to  California  residential 

realty  investments  could  be  accomplished 

in  compliance  with  Charter  Section  3.671 

and  Insurance  Code  Section  1210  83-5 

RETIREMENT  BOARD — PENSION  INVESTMENTS 

California  residential  realty  mortgages, 

application  of  Financial  Code  13000;  Code 

is  directory  rather  than  mandatory; 

fiduciary  responsibility  to  pension 

trust,  prudent  man  rule  controls  83-5 

RETIREMENT  SYSTEM 

Members  entitled  by  contract  clause  to 

guarantee  that  the  Retirement  Board  meet 

its  duty  to  make  prudent  investments  to 

maximize  the  return  on  the  trust  83-5 

REVENUE 

City  may  not  lease  advertising  space  on 

parking  meters  for  general  revenue 

purposes,  but  only  to  generate  funds  to 

offset  the  costs  of  traffic  control  .    83-56 
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ROOM  ODORIZERS 

see 
HAZARDOUS  SUBSTANCES 

SALARY  STANDARDIZATION  ORDINANCE,  SECTION  IV. D 
1983-1984 

Bilingual  positions  83-52 

Compensation,  additional,  for  employees 

who  perform  specially  assigned  duties  83-52 

SALARY  STANDARDIZATION  PROCEDURES 

Survey  of  private  industry  salaries  may 

be  performed  by  any  one  of  a  number  of 

recognized  governmental  agencies 

Charter  Section  8.407  83-62 

SAN  FRANCISCO  INTERNATIONAL  AIRPORT 

Skycaps;  prevailing  wage  complaint. 
National  Labor  Relations  Act  precludes 
Human  Rights  Commission  from  jurisdiction 
where  parties  are  engaged  in 
collective  bargaining  within  jurisdiction 

of  National  Labor  Relations  Board  83-37 

see  also     83-4 

SAN  FRANCISCO  UNIFIED  SCHOOL  DISTRICT 

Building  and  zoning  regulations  of 

San  Francisco  do  not  apply  to  housing 

serving  an  educational  purpose  and 

erected  by  the  University  of  California 

on  property  leased  from  the 

San  Francisco  Unified  School  District  83-59 

Classified  employees  are  employees  of 

the  district  entitled  to  all  rights  of 

the  S.F.  civil  service  merit  system  83-3 

Property  leased  to  the  University  of 

California  for  erection  of  housing  serving 

an  educational  purpose;  building  and  zoning 

regulations  of  San  Francisco  do  not  apply  83-59 

Zoning  and  building  regulations  of  San 

Francisco  do  not  apply  to  housing  serving 

an  educational  purpose  and  erected  by  the 

University  of  California  on  property  leased 

from  the  San  Francisco  Unified  School  District       83-59 
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SAN  MATEO  COUNTY  TRANSIT  DISTRICT 

Establishment   Public  Utilities  Code 

Section  103000  et  seq.  83-44 

Public  utility  within  meaning  of  Public 

Works  Code  and  has  inherent  liability  in 

installation,  maintenance  and  use  of 

transit  shelters  and  bus  stop  signs 

in  San  Francisco  83-44 

SARSFIELD,  EDWIN  S.,  GENERAL  MANAGER, 

DEPARTMENT  OF  SOCIAL  SERVICES,  ADDRESSEE 

Board  of  Supervisors  may  contract  to  audit 
general  assistance  program  case  records- 
confidentiality  of  records  will  not  be 
violated  by  access  for  limited  purpose  of 
audit-information  disclosure  limitations  83-20 

SCHOOL  PROPERTY 

Lease  to  University  of  California  for 

housing  serving  an  educational  purpose; 

building  and  zoning  regulations  of  San 

Francisco  do  not  apply  83-59 

Polytechnical  High  School  property  leased 

to  University  of  California  for  housing 

serving  an  educational  purpose;  building 

and  zoning  regulations  of  San  Francisco 

do  not  apply  83-59 

SELECTIVE  CERTIFICATION 

Certified  temporary  employees  from 

eligible  list  under  Charter  Section  8.329  83-15 

see  also     83-50 

Civil  Service  Commission  is  empowered 
to  certify  eligibles  from  an  expired 
list  on  the  grounds  that  but  for 
clerical  staff  error,  appointments 
would  have  been  made  from  the  list 

prior  to  expiration  83-40 

see  also     83-21 

SHANNON,  JAMES  P. ,  DEPUTY  CHIEF,  ADMINISTRATION, 
POLICE  DEPARTMENT,  ADDRESSEE 

Off-duty  holiday  pay  and  compensation  for 

volunteer  overtime  assignments  83-49 
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SHELTER 

Emergency  shelter  proposed  for  homeless 

youth  funded  with  city  and/or  public  funds 

and  under  current  juvenile  law  an  apparently 

homeless  youth  is  subject  to  "investigation" 

upon  admittance  83-43 

SHORT-DOYLE  ACT  (WELFARE  AND  INSTITUTIONS 

CODE  SECTION  5600  ET  SEQ . ) 

Contracting  of  personal  services- 
Civil  Service  Commission  review  of 
proposed  contracts  and  exceptions  83-23 

SIDEWALKS 

Bus  stop  signs  and  transit  shelters  installed 

by  transit  districts  which  have  inherent 

liability  in  the  installation,  maintenance 

and  use  of  facilities  which  enhance 

performance  as  a  public  utility  83-44 

Encroachment,  transit  district  bus 

shelters  and  stop  signs  in  San  Francisco  83-44 

Golden  Gate  Bridge,  Highway  and  Transit 

District  and  San  Mateo  County  Transit 

District  have  authority  to  install  bus 

stop  signs  and  transit  shelters  in  San 

Francisco  and  they  have  inherent 

liability  in  the  installation,  maintenance 

and  use  of  those  facilities  83-44 

San  Mateo  County  Transit  District  and 

Golden  Gate  Bridge,  Highway  and  Transit 

District  have  authority  to  install  bus 

stop  signs  and  transit  shelters  in  San 

Francisco  and  they  have  inherent 

liability  in  the  installation,  maintenance 

and  use  of  those  facilities  83-44 

Transit  shelters  and  bus  stop  signs 

installed  by  transit  districts  which 

have  inherent  liability  in  the  installation, 

maintenance  and  use  of  facilities  which 

enhance  performance  as  a  public  utility  83-44 
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Bus  signs  and  transit  shelters  installed 

by  transit  district  in  San  Francisco 

and  liability  therefor  83-44 
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SMITH,  RANDALL  B.,  EXECUTIVE  DIRECTOR, 
HEALTH  SERVICE  SYSTEM 

City  board  and  commission  members 

appointed  by  the  Mayor  are  eligible  to 

participate  in  Health  Service  System  83-51 

SOCIAL  SERVICES  COMMISSION 

Budgetary  provisions  of  the  Charter 

in  Section  6.203,  6.205  and  6.206  are 

the  only  restraint  over  Social  Services 

Commission  in  fixing  the  salary  of  the 

Director  of  Social  Services  83-12 

Dual  office  holding  prohibition  of 

Charter  Section  3.570  83-47 

Power  to  fix  salary  of  Director  of 

Social  Services  subject  only  to 

budgetary  restraints  of  Charter 

Section  6.203,  6.205  and  6.206  83-12 

SOCIAL  SERVICES,  DEPARTMENT  OF 

Social  workers  employed  by  DSS  are 

delegated  duties  of  probation  officers 

concerning  dependent  children  who  are 

within  the  provisions  of  Welfare  and 

Institutions  Code  Section  300  83-43 

SOCIAL  SERVICES,  DIRECTOR  OF 

Salary  not  subject  to  salary  survey 

procedures  of  Charter  Section  8.407  83-12 

Salary  subject  to  budgetary  restraints  of 

Charter  Section  6.203,  6.205  and  6.206  83-12 

Salary  to  be  fixed  by  Social  Services 

Commission  subject  only  to  budgetary  restraints 

of  Charter  Section  6.203,  6.205  and  6.206  83-12 

SOCIAL  WORKERS 

Probation  officer's  duties  with  respect 

to  dependent  children  who  are  within 

the  provisions  of  Welfare  and 

Institutions  Code  Section  300  83-43 

SPACE 

Free,  city  hall,  for  use  of  news  media, 

serves  public  purpose  and  is  not  gift 

of  public  funds  83-10 

/ 
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STATE  BUILDING  STANDARDS  CODE  83-55 

STATE  BUILDING  STANDARDS  COMMISSION 

Procedure  for  adoption/modification 

of  construction  standards  83-55 

STATE  COMMISSION  OF  HOUSING  AND  COMMUNITY  DEVELOPMENT 
Construction  standards,  procedure  for 
adoption/modification  of  construction  standards      83-55 

STATE  CONCERN 

Home  rule  charter  cities  remain  subject 

to  and  controlled  by  applicable  state 

laws  regardless  of  charter  provisions 

on  matters  of  statewide  concern  83-24 

Juvenile  Probation  Department  Counsellor  II 

No  matter  of  overriding  state  concern 

justifies  application  of  a  state  law  that 

would  bar  persons  having  a  felony  conviction 

from  becoming  or  continuing  as  probation 

department  employees  with  custodial  duties  83-24 

STATE  DEPARTMENT  OF  HOUSING  AND  COMMUNITY  DEVELOPMENT 
Construction  standards,  procedures  for 
modifications  of  fire  and  panic  safety 
standards  83-55 

STATE  DEPARTMENT  OF  SOCIAL  SERVICES 

Power  to  supervise  every  phase  of 

administration  of  in-home  supportive 

services  program  83-48 

STATE  HOUSING  LAW 

see 
HEALTH  AND  SAFETY  CODE  SECTION  17910  et  seq.  83-55 

STATE  PREEMPTION 

Criteria  83-2 

Property  tax  information  public  access 

to  which  is  preempted  by  Revenue  and 

Taxation  Code  Section  408  83-2 

Public  access  to  property  tax  information  83-2 

Room  odorizers-incense-volatile  alkyl 

nitrites  83-14 
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Title  insurance  companies;  requirement 

to  file  proof  of  compliance  with  Energy 

Conservation  Ordinance  upon  transfer  of 

title  of  residential  property — local 

regulation  preempted  by  state  law  83-26 

STATEWIDE  CONCERN 

Home  rule  charter  cities  remain  subject 

to  and  controlled  by  applicable  state  laws 

regardless  of  charter  provisions  83-24 

Juvenile  Probation  Counsellor  II  employment 

and  no  matter  of  overriding  statewide  concern 

justifies  the  application  of  a  state  law  that 

would  bar  persons  having  a  felony  conviction 

from  becoming  or  continuing  as  probation 

department  employees  with  custodial  duties  83-24 

Police  officer  qualification  standards  are 

a  municipal  affair  and  not  a  statewide  concern       83-33 

Public  social  services  as  provided  in  the 

Welfare  and  Institutions  Code  are  a  matter 

of  statewide  concern  Welfare  and 

Institutions  Code  Section  10600  83-48 

STATUTORY  CONSTRUCTION 

"All  the  costs"  83-18 

"Memorandum  agreement"  as  used  in 

Employee  Relations  Ordinance  83-35 

Mutually  exclusive  provisions  which 

cannot  be  reconciled  83-60 

Prevailing  wage  requirement 

Administrative  Code  Section  12B. 4(c)(5)  83-16 

Reconciliation  of  statutes  or  statutory 

sections  relating  to  the  same  subject  matter         83-60 

Rules  83-49 

STOCK  COOPERATIVE 

Conversion  of  four  or  less  dwelling  units 

to  a  stock  cooperative  is  a  subdivision 

requiring  the  filing  of  a  parcel  map 

Subdivision  Code  Section  1303(d)  83-19 


76 


STREET  ARTISTS 

Certification  of  wares  that  involve 
individual  creativity  but  have  a  mass- 
production  aspect  83-61 

Musician  who  composes  or  arranges  and 

performs  accompanied  by  other  musicians 

may  be  certified  as  a  street  artist  to 

sell  cassette  tapes  of  the  performance  83-61 

STREET  ARTISTS  ORDINANCE 

see 
POLICE  CODE  SECTION  2400  et  seq. 

Philosophy  and  purpose  83-61 

Purpose  and  philosophy  83-61 

STOUFER,  JACK  E.,  CHIEF  INVESTMENT  OFFICER, 
EMPLOYEES  RETIREMENT  SYSTEM,  ADDRESSEE 

Pension  investments  and  application  of 

Financial  Code  Section  13000  83-5 

STREETS  AND  HIGHWAYS 

Proceeds  from  sale  of  surplus  city-owned 

property  purchased  from  gas  tax  funds  may 

be  used  for  park  and  open  space  purposes 

if  in  mitigation  of  environmental  effects 

of  public  streets  and  highways  83-6 

SUBDIVISION  MAP  ACT 

see 
GOVERNMENT  CODE  SECTION  66410  ET  SEQ. 

SUBDIVISION 

Conversion  of  four  or  less  dwelling  units 

to  a  stock  cooperative  is  a  subdivision 

requiring  the  filing  of  a  parcel  map 

Subdivision  Code  Section  1303(d)  83-19 

"SUBDIVISION" 

Defined  by  Subdivision  Code 

Section  1308(h)  to  mean  any  conversion 

to  a  stock  cooperative  irrespective 

of  the  number  of  units  83-19 

Defined  by  Subdivision  Map  Act  to  i.iclude 
a  condominium  project,  a  community  apartment 
project,  or  the  conversion  of  five  or  more 
existing  dwelling  units  to  a  stock  cooperative   ^ 
Government  Code  Section  66624  83-19 
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"SUBPOENA" 

Defined  83-38 

Human  Rights  Commission  is  empowered  to 

issue  a  subpoena  to  city  employees  and 

private  citizens  for  investigative  and 

adjudicatory  purposes  as  valid  exercise 

of  home  rule  and  police  powers  83-38 

Subpoena  power  for  purpose  of  inquiring 

into  matters  affecting  conduct  of  any 

department  or  office  Charter  Sections 

2.400  and  3 . 701  83-38 

SUPERIOR  COURT 

Appointing  officer  for  the  Office  of 

the  County  Clerk  is  not  the  Presiding 

Judge  but  rather  the  Superior  Court  as  a 

collective  body  83-29 

City  responsibility  for  costs  of 

appointing  additional  counsel  for 

indigent  defendants  in  capital  cases  83-11 

Common  law  powers  over  grand  jury  process  83-30 

County  Clerk  appointing  officer  is  the 

Superior  Court  as  a  collective  body  and 

not  the  Presiding  Judge  83-29 

County  Clerk  appointment  and  removal  83-29 

County  Clerk;  disciplinary  charges  may 

be  preferred  by  majority  vote  of  the 

judges  but  incumbent  is  entitled  to  a 

hearing  as  a  civil  service  employee  under 

Charter  Section  8.341  83-29 

Court  as  a  collective  body,  not 

Presiding  Judge,  is  appointing  officer 

for  Office  of  County  Clerk  83-29 

Grand  jury  testimony;  Court  has  inherent 

power  to  order  disclosure  to  Police 

Department  upon  proper  showing  of 

particularized  need  in  which  policies 

served  by  disclosure  outweigh 

traditional  policies  on  secrecy  83-30 
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Judges  as  a  collective  body,  not  the 

Presiding  Judge,  is  appointing  officer 

for  the  Office  of  County  Clerk  83-29 

Presiding  Judge  as  representative  of  the 

judges  of  the  Superior  Court  effectuates 

the  decisions  of  the  court  and  executes 

any  documents  ordinarily  required 

of  an  appointing  officer  83-29 

Presiding  Judge  is  not  the  appointing 

officer  for  the  Office  of  the  County  Clerk  83-29 

SUPERVISORS,  BOARD  OF 

Boards  and  commissions  membership  and 

application  of  campaign  contribution 

controls  of  Government  Code  Section  84308  83-27 

Budget  analyst  may  admit  General  Assistance 

Program  records  without  violating  laws 

regarding  confidentiality  of  such  records  83-20 

Campaign  contribution  controls  of 

Government  Code  Section  84308  apply  to 

both  quasi-judicial  boards  and  quasi-judicial 

commissions  on  which  members  of  the  Board 

of  Supervisors  serve  as  voting  members, 

regardless  of  whether  Supervisors  serve  on 

such  boards  and  commissions  by  virtue  of 

charter  mandate  and  regardless  of  whether 

Supervisors  designate  alternates  who 

regularly  perform  this  service  for  them  83-27 

Charter  amendments  may  be  proposed  and 

withdrawn  California  Constitution 

Article  XI,  Section  3(b)  83-13 

Construction  standards  for  low-rise 

residential  buildings  regulated  under 

the  State  Housing  Law  83-55 

Contract  or  memorandum  of  understanding 

containing  a  provision  voluntarily 

relinquishing  its  authority  to  propose 

certain  charter  amendments  is,  to  that 

extent,  void  83-13 

Delegation  of  certain  powers  which  it 

alone  can  exercise,  is  restricted  absent 

express  authority  from  the  Legislature 

or  the  charter  '    83-13 
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Delegation  of  legislative  powers  83-54 

Delegation  of  legislative  rule  making 

power  to  one  or  more  property  owners 

is  invalid  83-54 

Fire  and  panic  safety  requirements  for 

low-rise  residential  buildings  83-55 

General  assistance  case  records-confi- 
dentiality.  Contracting  for  program 
administration  audit  (limited  purpose), 
will  not  violate.   Information  disclosure 
limitations  83-20 

Impasse  procedure  applicable  in  whole 

or  in  part  to  negotiations  between  any 

department  or  office  of  the  city  and 

recognized  employee  organizations  may  be 

prescribed  by  ordinance  83-63 

Initiative  charter  amendment,  power  to 

select  any  date  for  submission  to  an 

election  under  Government  Code  Section  34459         83-64 

Lack  power  to  amend  or  modify  Pier  39 

breakwater  lease  83-58 

Lack  power  to  enter  into  a  contract  or 

memorandum  of  understanding  containing 

a  provision  voluntarily  relinquishing 

its  authority  to  propose  certain 

charter  amendments  83-13 

Lack  power  to  require  title  insurance 

companies  to  record  proofs  of  compliance 

with  the  Residential  Energy  Conservation 

Ordinance  83-26 

Membership  in  quasi-judicial  boards  and 

commissions  and  application  of  campaign 

contribution  controls  of  Government 

Code  Section  84308  83-27 

Memorandum  of  understanding  or  contract 

containing  a  provision  voluntarily 

relinquishing  its  authority  to  propose 

certain  charter  amendments  is,  to  that 

extent,  void  83-13 
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Power  to  adopt  alternate  or  additional 

standards  for  structural  fire  safety 

and  fire  resistant  exits  for  low  rise 

residential  buildings  83-55 

Power  to  adopt  construction  standards 

for  low-rise  residential  buildings 

regulated  under  State  Housing  Law 

on  the  basis  of  local  conditions  83-55 

Power  to  adopt  fire  and  panic  safety 

reqriirements  for  low-rise  residential 

buildings  83-55 

Power  to  appropriate  money  in  the  Gas 

Tax  Fund  so  long  as  appropriation  is 

for  mitigation  of  environmental  effects 

of  public  streets  and  highways  83-6 

Power  to  approve  certain  leases  of 

real  property  Charter  Section  7.402-1  83-58 

Power  to  audit  through  contract  with 

budget  analyst  the  General  Assistance 

Program  records  without  violating  laws 

regarding  confidentiality  of  such  records  83-20 

Power  to  delegate  legislative  rule 

making  power  83-54 

Power  to  delegate  to  the  heads  of 

various  city  agencies  the  power  to 

interpret  provisions  of  the 

San  Francisco  Municipal  Code  83-54 

Power  to  empower  the  Human  Rights 

Commission  to  issue  a  subpoena  83-38 

Power  to  fix  salaries,  wages  and 

compensation  of  city  employees  83-52 

Power  to  make  final  county  contract 

award  for  in-home  supportive  services 

subject  to  state  approval  83-48 

Power  to  pass  legislation  restricting 

public  access  to  taxpayer  records  except 

for  property  tax  information,  public  access 

to  which  is  preempted  by  state  law  Revenue 

and  Taxation  Code  Section  408  83-2 
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Power  to  prescribe  by  ordinance  an  impasse 

procedure  applicable  in  whole  or  in  part 

to  negotiations  between  any  department  or 

office  of  the  city  and  recognized  employee 

organizations  83-68 

Power  to  prescribe  citywide  rules  of 

procedure  to  be  followed  by  all  departments 

and  offices  in  the  conduct  of  their  affairs  83-68 

Power  to  prohibit  sale  and  use  of  room 
odorizers  containing  alkyl  nitrites  in 
the  absence  of  state  action  83-14 

Power  to  select  any  date  for  submission 

of  an  initiative  charter  amendment  to  an 

election  under  Government  Code  Section  34459         83-64 

Recorder  may  not  be  prohibited  from 
recording  real  property  title  transfers 
until  proof  of  compliance  with  the  Resi- 
dential Energy  Conservation  Ordinance  has 
been  filed  on  property  subject  to 
the  ordinance  83-26 

Room  odorizers  (volatile  alkyl  nitrites)  83-14 

Subpoenas;  Board  of  Supervisors  may  by 

ordinance  empower  the  Human  Rights 

Commission  to  issue  a  subpoena  83-38 

Taxpayer  privacy  may  be  protected  by 

legislation  of  the  Board  of  Supervisors 

except  for  property  tax  information 

public  access  to  which  is  preempted 

by  state  law  83-2 

Title  insurance  companies  cannot  be 

required  to  record  proof  of  compliance 

with  the  Residential  Energy  Conservation 

Ordinance  because  local  regulation 

preempted  by  state  law  83-26 

SURDYKA,  JOSEPH  E.,  ADMINISTRATIVE  CORONER,  ADDRESSEE 

Disclosure  of  autopsy  reports  83-42 

SURPLUS  PROPERTY 

Purchased  with  gas  tax  funds  and  proceeds 

from  sale  may  be  used  for  park  and  open 

space  purposes  in  Chinatown  if  in 

mitigation  of  environmental  effects  of  » 

public  streets  and  highways  83-6 
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TAMONY,  MICHAEL  K.,  ASSISTANT  EXECUTIVE 
OFFICER,  SUPERIOR  COURT,  ADDRESSEE 

Grand  jury  testimony;  Court  has  inherent 

power  to  order  disclosure  to  Police 

Department  upon  proper  showing  of 

particularized  need  in  which  policies 

served  by  disclosure  outweigh 

traditional  policies  on  secrecy  83-30 

TAX 

City  will  not  tax  its  own  property  83-41 

Room  odorizers  manufacturers-city  tax 

would  be  a  special  tax  and  require  a 

2/3  vote  of  the  electorate  83-14 

TAX  COLLECTOR 

Public  access  to  records  obtained  from 

taxpayers  for  the  purpose  of  tax 

compilation  and/or  verification  83-2 

TAX  COLLECTOR-RECORDS 

Board  of  Supervisors  may  pass  legislation 

restricting  public  access  to  taxpayer 

records,  except  property  tax  information  83-2 

TAX  RECORDS 

see  also 
TAX  COLLECTOR-RECORDS 

TAXPAYERS 

Privacy  of  tax  records  83-2 

TAYLOR,  JOHN  L.,  CLERK,  BOARD  OF  SUPERVISORS,  ADDRESSEE 
Appointment  of  city  employees  to  city 
boards,  committees  or  commissions  and 
potential  conflict  of  interest  or 
office  incompatibility  83-47 

Jury  service  by  hearing  impaired  and 

compensation  for  sign  language  interpreters  83-57 

Parking  meter  advertising  83-56 

Port  revenues  may  be  used  for  publicity 

to  promote  tourism  in  the  Fisherman's 

Wharf  area  83-53 

Room  odorizers,  hazardous  substances- 
city,  state  and  federal  regulation  83-14 
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Supervisors  may  not  make  contracts  which 
result  in  relinquishment  of  legislative 
or  governmental  functions  of  the  Board 

Surplus  property  purchased  with  gas 
tax  funds  may  be  sold  and  proceeds  used 
for  open  space  purposes 

Taxpayer  records  may  be  protected  from 
public  access  by  legislation 
except  for  property  tax  information 
already  protected  by  state  law 

Tenants  and  contractors  of  the  city  cannot 
be  required  to  hire  union  labor  or  to  pay 
prevailing  wages  except  as  specified  in 
the  Charter  or  Administrative  Code 

Title  insurance  companies  cannot  be 
required  to  record  proof  of  compliance 
with  the  Residential  Energy  Conservation 
Ordinance  because  local  regulation 
preempted  by  state  law 

TAYLOR,  JOHN  L.,  CLERK,  BOARD  OF  SUPERVISORS,  ADDRESSEE 
(MOLINARI) 

Controller  may  not  pay  interest  earned 

on  wages  due  but  not  yet  delivered 

to  employees 

TAYLOR,  JOHN  L.,  CLERK,  BOARD  OF  SUPERVISORS,  ADDRESSEE 

(NELDER) 

Breath  analyzer  machines  for  use  by 
customers  in  premises  selling  liquor  by 
the  drink  cannot  be  required  by  local 
ordinance  because  preempted  by  state  law 

TAYLOR,  JOHN  L.,  CLERK,  BOARD  OF  SUPERVISORS,  ADDRESSEE 
(SILVER) 

Pier  39  breakwater  lease  amendment 

TAYLOR,  JOHN  L.,  CLERK,  BOARD  OF  SUPERVISORS,  ADDRESSEE 
(WARD) 

Tuition  reimbursement  program  funds 

TECCO,  ROBERT,  PURCHASER  OF  SUPPLIES,  ADDRESSEE 

Contract  award  for  in-home  supportive 

services  is  the  responsibility  of  the 

Board  of  Supervisors 


83-13 


83-6 


83-2 


83-16 


83-26 


83-70 


83-71 


83-59 


83-63 


83-38 
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TENANTS 

Prevailing  rates  of  wage  can  be  required 

for  those  contracts  specified  in  the 

Charter  and  Administrative  Code  83-16 

Union  labor  cannot  be  required  by  the 

city  of  its  contractors  and  tenants  83-16 

"THEREUPON" 

Defined  in  City  Attorney  Opinion  No. 

1381  dated  August  27,  1959  83-40 

TIDELANDS 

Fisherman's  Wharf  area  is  located  on 

reclaimed  tidelands  held  by  San  Francisco 

under  a  public  trust  83-53 

"Public  trust"  doctrine  83-53 

TITLE  INSURANCE  COMPANIES 

Regulation  is  preempted  by  state  law  83-26 

Residential  Energy  Conservation  Ordinance 

compliance  cannot  be  required  by 

Board  of  Supervisors  because  prohibited 

by  state  law  83-26 

TOXIC  SUBSTANCES 

see 
HAZARDOUS  SUBSTANCES 

TRAFFIC 

Parking  meters  are  primarily  for  traffic 

control  and  regulation  83-56 

"TRAFFIC  OFFICER" 

Defined  Vehicle  Code  Section  625  83-46 

TRANSFER  AGREEMENT 

Port  revenue  use  for  publicity  to  promote 

tourism  in  the  Fisherman's  Wharf  area 

is  not  prohibited  83-53 

TRANSFER  AGREEMENT,  SECTION  VII 

Port  property,  real  and  personal,  is 

under  "control  and  management"  of 

the  Port  Commission  83-58 
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TRANSIT  DISTRICT 

Golden  Gate  Bridge,  Highway  and  Transit 

District  and  San  Mateo  County  Transit 

District  are  public  utilities  within 

the  meaning  of  the  Public  Works  Code  and 

have  inherent  liability  in  installation, 

maintenance  and  use  of  facilities  83-44 

TRANSIT  IMPACT  DEVELOPMENT  FEE 

see 
ADMINISTRATIVE  CODE  SECTION  38.1  ET  SEQ . 

Owner  or  developer  and  not  the  tenant  is 

responsible  for  payment  of  the  fee  83-41 

Owner  or  developer  is  responsible  for  fee 

when  space  is  converted  to  offices  to 

be  leased  by  a  city  department  83-41 

Tenant  is  not  responsible  for  payment 

of  the  fee  83-41 

TUITION  REIMBURSEMENT  PROGRAM  FUNDS 

Union  members  employed  by  contractors 
with  the  city  are  not  eligible  unless 
subject  to  civil  service  provisions  83-63 

UNIFORM  LAWS 

Bankruptcy.   Preempt  state  or  local 

regulation  if  it  conflicts  or  provides 

additional  regulation  83-28 

UNIVERSITY  OF  CALIFORNIA 

Building  and  zoning  regulations  of  San 

Francisco  do  not  apply  to  housing  serving 

an  educational  purpose  and  erected  by  the 

University  of  California  on  property 

leased  from  the  San  Francisco 

Unified  School  District  83-59 

Housing  serving  an  educational  purpose 

and  erected  by  the  University  on 

property  leased  from  the  San  Francisco 

Unified  School  District  is  not  subject  to 

municipal  building  and  zoning  regulations  83-59 

Zoning  and  building  regulations  of  .San 

Francisco  do  not  apply  to  housing  serving 

an  educational  purpose  and  erected  by  the 

University  on  property  leased  from  the 

San  Francisco  Unified  School  District  *         83-59 
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"UTILITY  FACILITY" 

Defined  Public  Works  Code  Section  900  83-44 

VACATION 

Allowance  for  terminated  employee  with 

less  than  one  year's  continuous  service 

cannot  be  prorated  83-45 

Terminated  employee  who  does  not  complete 

one  year's  continuous  service  is  not 

entitled  to  a  prorated  vacation  allowance 

upon  termination  83-45 

VOIR  DIRE 

Prospective  juror's  duties  and  privacy  rights        83-25 

VOLATILE  ALKYL  NITRITE 

see 
HAZARDOUS  SUBSTANCES 

VOTERS '  PAMPHLET 

Statutory  construction  of  voters'  intent  83-49 

WALKER,  ALBERT  C,  ASSISTANT  SECRETARY, 
CIVIL  SERVICE  COMMISSION,  ADDRESSEE 

Civil  Service  Commission  may  add  a  name 

to  a  list  of  eligibles  after  the  list 

has  been  adopted  83-21 

Personal  services  contracts  for  services 

funded  under  the  Short-Doyle  Act  and  Civil 

Service  Commission  authority  to  review 

proposed  Short-Doyle  contracts  83-23 

Selective  certification  of  persons  from 

eligible  lists  Charter  Section  8.329  83-15 

WALKER,  NANCY,  BOARD  OF  SUPERVISORS,  ADDRESSEE 
Federal  Bankruptcy  Law  preempts  city 
ordinance  from  requiring  employers 
intending  to  file  bankruptcy  to  comply 
with  proposed  Economic  Stabilization 
Ordinance  83-28 

WALSH ,  JOHN  J . ,  GENERAL  MANAGER ,  PERSONNEL , 
CIVIL  SERVICE  COMMISSION,  ADDRESSEE 

Bilingual  positions  83-52 
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Certification  of  eligibles  from  an  expired 
list  when  appointments  would  have  been 
made  from  the  list  prior  to  its  expiration 
but  for  a  clerical  oversight  83-40 

see  also     83-21 

Certification  order  of  certified  temporary 

employees  on  an  eligible  list  under 

Charter  Section  8.329  83-50 

Grievance  procedure,  scope  and  application 

of  Civil  Service  Rule  34  83-3 

Memorandum  of  Understanding  between  city 

departments  and  a  union  does  not  preclude 

filing  a  decertification  petition  83-35 

Protests-oral  examination  scores  filed 

within  inspection/protest  period  for 

tentative  list  of  eligibles  are  untimely  83-17 

Salary  survey  of  private  industry  under 

Charter  Section  8.407  may  be  performed  by 

any  one  of  a  number  of  recognized 

governinental  agencies  83-62 

Vacation  allowance  for  terminated  employee 

with  less  than  one  year's  continuous 

service  is  not  prorated  83-45 

YOUTH  CARE  FACILITY 

Emergency  shelter  funded  with  city  and/or 

public  funds  and  under  current  juvenile 

law  an  apparently  homeless  youth  is  subject 

to  "investigation"  upon  admittance  83-43 

ZONING 

Interim  controls-procedure,  purpose, 

history  83-54 

"Reasonableness"  of  interim  controls  83-54 

9490C 
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SAN   FRANCISCO 


QUESTION  PRESENTED 

Under  the  provisions  of  Section  27201  of  the  Government 
Code,  as  amended  by  Chapter  285  of  the  Statutes  of  1982  (A.B. 
2415)  ,  may  the  recorder  refuse  to  record  a  document  that  fails  to 
meet  the  requirements  for  recordation  that  are  set  forth  in  other 
code  sections? 


CONCLUSION 

The  amendment  of  Government  Code  Section  27201  does  not 
abrogate  the  existing  code  sections  which  establish  requirements 
for  recordability  of  documents.   Therefore,  it  continues  to  be 
the  recorder's  duty  to  ascertain  that  statutory  requirements  for 
recordation  are  satisfied  and  to  refuse  to  record  documents  that 
do  not  meet  those  requirements.* 

ANALYSIS 

Prior  to  its  amendment  by  the  1982  Legislature,  Government 
Code  Section  27201  dealt  only  with  the  requirement  that  fees  be 
paid  before  instruments  were  recorded  or  other  services  rendered 
by  the  recorder.   As  amended,  effective  January  1,  1983,  the 
section  reads  as  follows: 

"The  recorder  shall,  upon  payment  of  proper  fees  and 
taxes,  accept  for  recordation  any  instrument,  paper, 
or  notice  which  is  authorized  or  required  by  law  to 
be  recorded,  if  such  instrument,  paper,  or  notice  con- 
tains sufficient  information  to  be  indexed  as  provided 
by  statute  and  is  photographically  reproducable .   The 
county  recorder  shall  not  refuse  to  record  any  instru- 
ment, paper,  or  notice  which  is  authorized  or  required 
by  law  to  be  recorded  on  the  basis  of  its  lack  of 
legal  sufficiency." 


OPINION  NO.  83-1 
Sarwan  Boparai  2  January  4,  1983 


The  question  you  raise  is,  essentially,  whether  this  lan- 
quage  repeals  by  implication  other  code  sections  that  establish 
requirements  for  the  recordabili ty  of  documents.   These  other 
statutes  can  be  divided  into  two  classes:   (1)  those  that  describe 
the  types  of  documents  that  are  authorized  for  recordation;  (2) 
those  that  prescribe  requirements  the  document  must  meet  (e.g. 
form,  content,  physical  condition)  before  recordation  iTs  autho- 
rized.  Examples  of  the  first  class,  types  of  documents  that  may 
be  recorded,  are: 

1.  Instruments  or  iudgments  affecting  title  or 
possession  of  real  property  (Gov.  C.  27280) . 

2.  Specified  documents  that  may  be  recorded  without 
acknowledgements  (Gov.  C.  27282  and  27285). 

3.  Affidavits  relative  to  mining  claims  (Gov.  C. 
27284)  . 

4.  Transcripts  of  letters  patent  (Gov.  C.  27286). 

5.  Tranfers  for  creditors;  mortgage  liens  (Gov.  C. 
27292)  . 

6.  Redevelopment  plans  and  contracts  for  transfer 
thereunder  (Gov.  C.  27295). 

7.  Certified  copies  of  recorded  conveyances  or 
other  instruments  (Civ.  C.  1213  and  1218). 

8.  Statements  of  Partnership  (Corp.  C.  15010.5); 
Certificates  of  limited  partnership  and 
amendments  to  certificates  (Corp.  C  15521). 

9.  Notices  of  default  under  mortgages  (Civ.  C. 
2924);  Requests  for  notice  (Civ.  C.  2924b). 

10.  Claims  of  mechanics  liens  (Civ.  C.  3115,  3116); 
See  also  Civ.  C.  3092,  3093,  3094,  3117. 

11.  Lis  pendens  (Civ.  C.  409  and  409.7);  Orders 
expunging  lis  pendens  (Civ.  C.  409.1,  409.2, 
409.5);  Withdrawals  of  lis  pendens  (Civ.  C. 
409.55) . 
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Some  of  these  sections  also  deal  with  the  form  of  the  document 
required  for  it  to  be  recordable  (e.g.  documents  recordable 
without  acknowledgments) .   Other  code  sections  which  specify 
types  of  documents  eligible  for  recording  or  filing  are:   Gov.  C. 
27329,  27330,  27336,  66464-66467;  Civ.  C.  1216,  1219,  1220,  2952; 
Commercial  C.  9401. 

Examples  of  the  second  class,  relating  to  requirements  of 
form,  content  or  physical  condition,  are: 

1   Payment  of  fees  and  taxes,  sufficient  information 
to  be  indexed,  photographically  reproducable 
(Gov.  C.  27201,  effective  January  1,  1983). 

2.  Names  legibly  signed,  typed  or  printed  (Gov.  C. 
27280.5)  . 

3.  Acceptance  of  deeds  to  governmental  entities 

(Gov.  C.  27281) . 

4.  Except  for  certain  excluded  classes  of  documents, 
acknowledgments  are  required  (Gov.  C.  27287, 
27288)  . 

5.  Names  of  record  owners  required  in  specified 
documents  (Gov.  C.  27288.1). 

6.  Notices  must  be  signed  by  person  giving  notice 
(Gov.  C.  27289)  . 

7.  Instrument  must  be  in  English  or  accompanied  by 
a  certified  translation  (Gov.  C.  27293). 

8.  Deeds  must  contain  name  and  address  for  mailing 
tax  statements;  mortgages  must  contain  name  and 
address  of  mortgagor  and  request  for  notice 
(Gov.  C.  27321.5) . 

Other  code  sections  which  deal  with  form,  content  or  condition 
are:   Gov.  C.  27290,  27361.6,  27361.7;  Civ.  C.  1193. 
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Sarwan  Boparai  4  January  4,  1983 


Both  classes  of  statutes  (document  types;  document 
formalities)  set  up  requirements  that  must  be  met    before  recording 
of  a  document  is  authorized.  .If  recording  of  a  particular  type 
of  instrument  or  writing  is  not  authorized  by  law  it  is  not 
entitled  to  be  recorded.   Hale  v.  Pendergast  (1919)  42  Cal.  App. 
104,  107;  San  Bernardino  County  v.  Davidson  (1896)  112  Cal.  503. 
The  statutes  establishing  formalities  prerequisite  to  recording 
are  framed  in  mandatory  language  (e.g.  names  shall  be  legible. 
Gov.  C.  27280.5;  deeds  to  government  shall  not  be  recorded  with- 
out an  acceptance,  Gov.  C.  27281;  before  certain  instruments  can 
be  recorded  they  must  be  acknowledged.  Gov.  C.  27287;  instruments 
in  other  than  English  shall  not  be  accepted  for  record.  Gov.  C. 
27293;  before  acceptance  for  recording,  certain  instruments  must 
contain  specified  names  and  addresses.  Gov.  C.  27321.5).   Accord- 
ingly, recordation   of  a  document  is  not  authorized  by  law  unless 
it  is  an  appropriate  type  of  document  and  complies  with  the 
mandatory  requirements  relating  to  form,  content  and  physical 
condition.   Compliance  or  non-compliance  with  these  requirements 
does  not  make  a  document  legally  sufficient  or  insufficient;  it 
only  makes  the  document  recordable  or  not  recordable. 

It  has  never  been  the  recorder's  duty,  or  privilege,  to 
determine  the  legal  sufficiency  of  documents  tendered  for 
recording.   As  stated  in  13  Ops .Atty .Gen .  185,  186: 

"In  those  cases  where  an  instrument  on  its  face  pur- 
ports to  affect  title  to  or  possession  of  real  prop- 
erty, and  where  all  prerequisites  to  recording  are 
met,  the  document  should  be  received  by  the  Recorder 
notwithstanding  it  may  be  legally  ineffective  to  ac- 
complish its  recitations  or  may  afford  less  than  the 
usual  protection.   The  Recorder's  duty  is  performed 
upon  receipt  of  the  document  proper  on  its  face  and 
the  subsequent  recording  and  indexing  thereof;  he  is 
neither  required  nor  permitted  to  further  pass  upon 
the  contents  of  the  instrument." 

It  is,  however,  the  recorder's  duty  to  determine  that  docu- 
ments tendered  for  recording  comply  with  the  various  requirements 
for  recordation  that  are  mandated  by  law.   If  a  document  fails  to 
meet  these  requirements  it  is  not  "authorized  or  required  by  law 
to  be  recorded." 
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We  believe  the  new  language  of  Government  Code  Section 
27201,  does  not  make  any  change  in  the  recorder's  duty  to  ascer- 
tain compliance  with  the  various  statutory  requirements  for 
recordation.   The  amended  statute  provides  that,  if  fees  and 
taxes  are  paid,  indexing  information  is  sufficient  and  the  docu- 
ment is  photographically  reproducible,  "the  recorder  shall  .  .  . 
accept  for  recordation  any  instrument  .  .  .  which  is  authorized 
or  required  by  law  to  be  recorded  .  .  .  ."   We  construe  the  under- 
lined  language  to  mean  that  the  recorder  must  record  only  docu- 
ments which,  by  virtue  of  complying  with  all  relevant  statutory 
requirements  for  recordation,  are  thereby  "authorized  or  required 
by  law  to  be  recorded".   The  last  sentence  of  the  amended  statute 
provides  that  "[t]he  county  recorder  shall  not  refuse  to  record 
any  instrument  .  .  .  which  is  authorized  or  required  by  law  to  be 
recorded  on  the  basis  of  its  lack  of  legal  sufficiency."   We 
construe  this  to  mean  that,  as  in  the  past,  the  recorder  is  not 
required  or  privileged,  as  a  condition  to  recording,  to  determine 
the  substantive  legal  sufficiency  or  effect  of  a  document. 
Accordingly,  the  amended  statute  is  merely  declaratory  of  previous 
law,  supplementing  it  only  by  more  clearly  stating  requirements 
for  indexing  sufficiency  and  photographic  reproduction  and  by 
codifying  the  previously  existing  rule  that  substantive  legal 
sufficiency  is  not  a  condition  to  recordation. 

To  conclude  otherwise  would  repeal  by  implication  the  numer- 
ous code  sections  that  establish  requirements  for  recordation 
(and  not  for  "legal  sufficiency"")  .   Had  the  legislature  intended 
this  result,  it  could,  and  should,  have  repealed  or  amended  those 
other  sections.   "Repeals  by  implication  are  not  favored,  and  are 
recognized  only  when  there  is  no  rational  basis  for  harmonizing 
two  potentially  conflicting  laws."   Fuentes  v.  Worker's  Comp. 
Appeals  Bd .  (1976)  16  Cal.3d  1,  7.   Such  a  conflict  does  not  here 
exist  since  amended  section  27201  is  amenable,  on  its  face,  to 
co-existence  with  all  prior  laws  establishing  requirements  for 
recordation. 

It  is  a  settled  principle  that  a  statute  should  "be  inter- 
preted in  relation  to  other  statutes  on  the  same  subject  so  as  to 
harmonize  the  whole  law  and  give  effect  to  each  part."   Piazza 
Properties,  Ltd. v.  Department  of  Motor  Vehicles  (1977)  TI 
Cal.App.3d  622,  ^33.   Accordingly,  amended  section  27201  must  be 
interpreted  to  mean  that,  for  a  document  to  be  "authorized  or 
required  by  law  to  be  recorded",  it  must  comply  with  the  several 


OPINION  NO.  83-1 


Sarwan  Boparai 


January  4,  1983 


requirements  for  recordation  established  by  other  laws  on  the 
subject.   Only  if  a  document  so  complies  is  it  entitled  to  be 
accepted  for  recordation  under  amended  Government  Code  Section 
27201. 


Respectfully  submitted, 
GEORGE  AGNOST,  City  Attorney 


JULIAN  E.  HULTG^EN 
Deputy  City  Attorney 
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City  Attorney 
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SUBJECT:     Public  Access  to-  Records  Obtained  by  the  Tax 

Collector  and  Other  County  Agencies  from  Taxpayers 
for  the  Purpose  of  Tax  Compilation  and/or 
Verification. 

REQUESTED  BY:   JOHN  L.  TAYLOR 

Clerk  of  the  Board  of  Supervisors   -v^w j:,]Ei4To  DLh  i 

PREPARED  BY:    BURK  E.  DELVENTHAL  JAN  3 1  1983 

Deputy  City  Attorney 
MARCIA  F.  CUTLER 
Legal  Assistant 
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QUESTION  PRESENTED 

May  the  Board  of  Supervisors  pass  legislation  protecting 
the  privacy  of  taxpayers  in  cases  where  tax  bill  information  is 
requested  by  someone  other  than  the  taxpayer? 

CONCLUSION 

Yes,  except  for  property  tax  information,  public  access  to 
which  is  preempted  by  state  law. 

ANALYSIS 

In  your  memorandum  of  December  1,  1982,  you  stated  that 
Supervisor  Nelder  seeks  advice  from  our  office  on  whether  the 
City  may  pass  legislation  restricting  public  access  to  taxpayers' 
records . 

With  regard  to  property  taxes,  we  conclude  that  state  law 
has  preempted  the  field  of  public  access  to  records  on  taxpayers 
to  the  exclusion  of  local  legislation.   However,  with  regard  to 
public  access  to  records  relating  to  other  taxes  collected  by  the 
City,  the  subject  matter  is  not  preempted  by  state  law  and  may  be 
amended  to  provide  further  protection  of  the  taxpayers'  privacy. 

Responsibility  for  administration  of  San  Francisco's 
property  tax  is  apportioned  among  the  Assessor,  Tax  Collector  and 
Controller  (c.f.  Administrative  Code  §S  1.20,  10.2-1,  10.3, 
10.3-1).   These  officers  are  all  county  officers  as  enumerated  in 
Section  24000  of  the  Government  Code.   (Hickman  v.  State  of 
California  (1971)  19  C.A.3d  1038,  1039  [97  Cal.Rptr.  383]). 
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Regulations  on  public  access  to  property  tax  records  are 
set  forth  in  §408  of  the  California  Revenue  &  Taxation  Code  which 
provides : 

(a)  Except  as  otherwise  provided  in 
subdivisions  (b)  ancJ  (c)  any  information  and 
records  in  the  assessor's  office  which  are  not 
required  -by  law  to  be  kept  or  prepared  by  the 
assessor,  and  homeowners'  exemption  claims,  are 
not  public  documents  and  shall  not  be  open  to 
public  inspection.   Property  receiving  the 
homeowners'  exemption  shall  be  clearly  identified 
on  the  assessment  roll.   The  assessor  shall 
maintain  records  which  shall  be  open  to  public 
inspection  to  identify  those  claimants  who  have 
been  granted  the  homeowners'  exemption. 

(b)  The  assessor  may  provide  any  appraisal 
data  in  his  possession  to  the  assessor  of  any 
county  and  shall  provide  any  market  data  in  his 
possession  to  an  assessee  of  property  or  his 
designated  representative  upon  request.   The 
assessor  shall  permit  an  assessee  of  property  or 
his  designated  representative  to  inspect  at  the 
assessor's  office  any  information  and  records, 
whether  or  not  required  to  be  kept  or  prepared  by 
the  assessor,  relating  to  the  appraisal  and  the 
assessment  of  his  property.   Except  as  provided 
in  Section  408.1,  an  assessee  or  his  designated 
representative,  however,  shall  not  be  provided  or 
permitted  to  inspect  information  and  records, 
other  than  market  data,  which  also  relate  to  the 
property  or  business  affairs  of  another  person, 
unless  such  disclosure  is  ordered  by  a  competent 
court  in  a  proceeding  initiated  by  a  taxpayer 
seeking  to  challenge  the  legality  of  his 
assessment . 

(c)  The  assessor  shall  disclose  information, 
furnish  abstracts  or  permit  access  to  all  records 
in  his  office  to  law  enforcement  agencies,  the 
county  grand  jury,  the  board  of  supervisors  or 
their  duly  authorized  agents,  employees  or 
representatives  when  conducting  an  investigation 
of  the  assessor's  office  pursuant  to  Section 
25303  of  the  Government  Code,  the  State 
Controller,  inheritance  tax  referees,  the  State 
Board  of  Equalization  and  other  duly  authorized 
legislative  or  administrative  bodies  of  the  state 
pursuant  to  their  authorization  to  examine  such 
records. 
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(d)   For  purposes  of  this  section,  "market 
data"  means  any  information  in  the  assessor's 
possession,  whether  or  not  required  to  be 
prepared  or  kept  by ^him,  relating  to  the  sale  of 
any  property  comparable  to  the  property  of  the 
assessee,  if  the  assessor  bases  his  assessment  of 
the  assessee's  property,  in  whole  or  in  part,  on 
such  comparable  sale  or  sales.   The  assessor 
shall  provide  the  names  of  the  seller  and  buyer 
of  each  property  on  which  the  comparison  is 
based,  the  location  of  such  property,  the  date  of 
the  sale,  and  the  consideration  paid  for  the 
property,  whether  paid  in  money  or  otherwise,  but 
for  purposes  of  providing  such  market  data,  the 
assessor  shall  not  display  any  document  relating 
to  the  business  affairs  or  property  of  another. 

Thus,  the  question  which  must  be  answered  is  whether 
general  state  law,  such  as  §408  of  the  Revenue  and  Taxation  Code, 
preempts  the  power  of  San  Francisco,  as  a  chartered  county 
pursuant  to  Article  XI,  §4  of  the  California  Constitution,  to 
prescribe  the  powers  and  duties  of  county  officials. 

Article  XI,  §4  of  the  California  Constitution  prescribes 
the  extent  to  which  legislative  authority  is  conferred  on 
chartered  counties.   In  pertinent  part.  Section  4  provides: 

County  charters  shall  provide  for: 

*  *  * 

(c)  An  elected  sheriff,  other  officers,  their 
election  or  appointment,  compensation,  terms  and 
removal. 

(d)  The  performance  of  functions  required  by 
statute. 

(e)  The  powers  and  duties  of  governing  bodies  and 
all  other  county  officers,  and  for  consolidation 
and  segregation  of  county  officers,  and  for  the 
manner  of  filling  all  vacancies  occurring  therein. 

*  *  * 

(g)  Whenever  any  county  has  framed  and  adopted  a 
charter,  and  the  same  shall  have  been  approved  by 
the  Legislature  as  haerein  provided,  the  general 
laws  adopted  by  the  Legislature  in  pursuance  of 
Section  1(b)  of  this  article,  shall,  as  to  such 
county,  be  superseded  by  said  charter  as  to 
matters  for  which,  under  this  section  it  is 
competent  to  make  provision  in  such  charter,  and 
for  which  provision  is  made  therein,  except  as 
herein  otherwise  expressly  provided. 
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(h)  Charter  counties  shall  have  all  the  powers 
that  are  provided  by  this  Constitution  or  by 
statute  for  counties.   (Emphasis  added) 

However,  even  if  a  coupty  is  authorized  by  its  charter  to 
pass  ordinances  on  a  subject  matter,  general  state  law  may  still 
preempt  in  certain  situations  (Younger  v.  Board  of  Supervisors 
(1979)  93  C.A.  864,  870  [155  Cal.Rptr.  921]).   As  stated  in 
Younger  v.  Board  of  Supervisors,  supra,  at  870: 

For,  it  is  without  dispute  that  local  rules 
or  regulations  relating  to  matters  which  a  county 
is  constitutionally  empowered  to  regulate  by 
charter  supersede  general  state  laws  on  the 
subject,  except  as  to  matters  covered  by  general 
law  where  "(a)  the  local  legislation  attempts  to 
impose  additional  requirements  [citation] ,  or  (b) 
the  subject  matter  is  one  of  state  concern,  and 
the  general  law  occupies  the  entire  field 
[citation] ,  or  (c)  the  subject  matter  is  of  such 
statewide  concern  that  it  can  no  longer  be  deemed 
a  municipal  affair  [citation] ." (In  re  Hubbard 
(1964)  62  Cal,2d  119,  127  [41  Cal.Rptr.  393,  396 
P. 2d  809],  overruled  on  other  grounds  in  Bishop 
V.  City  of  San  Jose  (1969)  1  Cal.3d  56,  63  [81 
Cal.Rptr.  465,  460  P. 2d  137].) 

Following  the  criteria  set  forth  in  Younger ,  we  need  not 
consider  the  first  exception  since  there  is  no  local  proposal  to 
add  additional  requirements.   Hence,  in  order  to  answer  the 
question  of  preemption  by  general  state  law,  we  must  focus  on 
whether  the  subject  matter  is  one  of  state  concern  and  the 
general  law  occupies  the  entire  field  or,  in  the  alternative, 
whether  the  subject  matter  is  one  of  such  state  concern  so  that 
it  can  no  longer  be  deemed  a  municipal  affair.   Stated  more 
simply,  it  is  necessary  to  examine  whether  general  law  has 
occupied  the  field  to  the  exclusion  of  municipal  regulation.   As 
the  Supreme  Court  stated  in  In  re  Hubbard,  supra ,  at  127-8^: 


Although  discussion  of  the  issue  of  municipal 
preemption  in  In  re  Hubbard  is  in  the  context  of 
preemption  of  the  powers  of  a  chartered  city,  the  law 
on  preemption  by  general  state  law  does  not 
differentiate  between  the  powers  granted  a  chartered 
county  in  §4  of  Article  XI,  California  Constitution, 
and  the  powers  granted  a  chartered  city  in  §5. 
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This  question  must  be  answered  in  the  light 
of  the  facts  and  circumstances  surrounding  each 
case.   This  does  not  mean  that  there  are  no 
standards  which  a  chartered  city  or  county  may 
apply  when  attempting  to  determine  its  right  to 
legislate  in  a  specific  field.   Analysis  of  the 
many  priGS'r  decisions  on  this  subject  indicates 
that  although  the  language  differs  from  case  to 
case,  the  rationale  of  ail  have  one  thing  in 
common,  that  is,  that  chartered  counties  and 
cities  have  full  power  to  legislate  in  regard  to 
municipal  affairs  unless:  (1)  the  subject  matter 
has  been  so  fully  and  completely  covered  by 
general  law  as  to  clearly  indicate  that  it  has 
become  exclusively  a  matter  of  state  concern; 
(2) the  subject  matter  has  been  partially  covered 
by  general  law  couched  in  such  terms  as  to 
indicate  clearly  that  a  paramount  state  concern 
will  not  tolerate  further  or  additional  local 
action;  or  (3)  the  subject  matter  has  been 
partially  covered  by  general  law,  and  the  subject 
is  of  such  a  nature  that  the  adverse  effect  of  a 
local  ordinance  on  the  transient  citizens  of  the 
state  outweighs  the  possible  benefit  to  the 
municipality. 

Provisions  for  property  taxes  are  set  forth  in  Articles 
XIII  and  XIIIA  of  the  California  Constitution.   In  particular. 
Section  1  of  Article  XIII  requires  all  property  to  be  taxed  in 
proportion  to  its  value.   The  courts  have  held  that  the 
constitutional  goals  are  equality  and  uniformity  (County  of 
Amador  v  State  Board  of  Equalization  (1966)  240  C.A.2d  205,  224 
[49  Cal.Rptr.  448])  and  that  "the  Legislature  has  the  power  to 
enact  reasonable  procedural  regulations  to  facilitate  the  orderly 
collection  of  [property]  taxes  (Hewlett-Packard  Co  v.  County  of 
Santa  Clara  (1975)  50  C.A.3d  74,  82  [123  Cal.Rptr.  195]). 

Procedural  regulations  are  set  forth  in  Title  I  of  the 
Revenue  and  Taxation  Code.   The  State  Board  of  Equalization  has 
the  primary  task  of  overseeing  the  enforcement  of  the  property 
tax  provisions  in  order  to  ensure  uniformity  in  taxation.   The 
appellate  court,  in  People  ex  rel.  Mosk  v  City  of  Santa  Barbara 
(1961)  192  C.A.2d  342,  348,  [13  Cal.Rptr.  423],  stated: 

One  of  the  duties  of  the  State  Board  of 
Equalization  is  to  presecribe  rules  and 
regulations  governing  local  boards  of 
equalization  and  county  assessors  when  assessing 
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property  for  taxation.   In  that  connection  the 
State  Board  prepares  and  issues  instructions  to 
assessors  designed  to  promote  uniformity  in 
assessment  of  property  for  taxation  and  inspects 
the  public  records  of  local  assessors. 

All  counties  in  the  state  have,  since  1938, 
followed' the  State  Board  forms  and  instructions 
in  the  assessor's  handbook  published  by  the  State 
Board . 

See  also  Government  Code  Section  15606,  subdivision  (c) ;  Revenue 
and  Taxation  Code,  Section  401.5;  Xerox  Corp.  v.  County  of  Orange 
(1977)  66  C.A.3d  746,  752  [136  Cal.Rptr.  583]. 

Thus  it  is  clear  that  there  is  a  paramount  state  concern 
for  uniform  administration  of  property  tax  procedures.   This 
concern  covers  not  only  the  kind  of  information  collected  in 
order  to  properly  assess  properties,  but  also  access  to  the 
resulting  tax  records. 

Provisions  on  access  to  tax  records  are  set  forth  in  the 
Revenue  &  Taxation  Code.   For  example  §408  restricts  access  to 
information  in  tax  records  that  is  not  required  to  be  obtained  by 
statute,  allows  inspection  by  the  assessee  of  information  related 
to  the  assessee's  property  and  allows  access  to  tax  records  by 
law  enforcement  agencies  under  specific  circumstances.   Section 
408.1  provides  that  the  public  may  inspect  a  list  of  transfers  of 
property  interests  and  prescribes  the  contents  of  the  list.   And 
§451  provides  that  property  statements  are  not  public  documents 
and  may  not  be  inspected  except  as  provided  in  §408. 

Although  general  state  law  leaves  some  room  for  local 
discretion  in  the  manner  by  which  property  tax  information  is 
compiled,  local  powers  are  limited  by  the  paramount  state  concern 
for  uniform  administration  of  property  tax  procedures.   As  seen 
above,  this  concern  includes  uniform  regulation  of  access  by  the 
public  to  property  tax  information.   We  therefore  conclude  that 
with  regard  to  property  taxes,  general  state  law  preempts  any 
further  or  additional  local  legislation  dealing  with  public 
access  to  property  tax  records. 

The  subject  matter  of  public  access  to  records  relating  to 
other  taxes  collected  by  the  City  is  not  preempted  by  state  law 
and  may  be  amended  to  provide  further  protection  of  the 
taxpayers'  privacy.   Certain  San  Francisco  tax  ordinances  already 
contain  provisions  restricting  public  access  to  information 
collected  by  the  Tax  Collector.   These  are  found  in  the  Hotel  Tax 


OPINION  NO. :  83- 2 
JOHN  L.  TAYLOR  7  January  10,  1983 

[§515. 1(e)  of  Part  III  of  the  San  Francisco  Municipal  Code2) , 
Parking  Station  Tax  [§615(f)].  Stadium  Operator  Admission  Tax 
[§840],  Payroll  Expense  Tax  [§908]  and  the  Business  Tax  [§1023]. 

Generally  these  sections  make  it  unlawful  for  the  Tax 
Collector  or  anyone  else  administering  the  tax  to  divulge  or  to 
let  any  person  examine  information  that  was  obtained  by  the  Tax 
Collector  in  the  discharge  of  his  official  duty.   Persons  acting 
as  successors,  receivers,  trustees,  executors,  administrators, 
assignees  and  guarantors,  if  directly  interested,  may  be  given 
information  on  the  amount  of  tax  required  to  be  collected  or 
remaining  unpaid,  including  interest  and  penalties^.   The  only 
information  that  the  Tax  Collector  considers  public  is 
information  on  the  registration  certificate  given  to  the  taxpayer 
to  display  at  his  or  her  place  of  business.   Such  information 
includes  the  person's  name,  address  and  telephone  number. 

Taxes  that  do  not  contain  any  privacy  provisions  are  the 
Utility  Users  Tax  and  the  Documentary  Transfer  Tax'*.   Nor  are 
there  any  provisions  on  public  access  to  information  collected  by 
the  Tax  Collector  for  licensing  purposes. 

The  provisions  of  the  California  Public  Records  Act, 
Government  Code  §6250  et  seq. ,  must  be  considered.   Basically  the 
Public  Records  Act  requires  that  all  governmental  records  be  made 
available  for  public  inspection  except  when  the  public  interest 
in  non-disclosure  outweighs  the  public  interest  in  disclosure  or 
when  exempt  under  express  provisions  of  the  law  (c.f.  §6255, 
Government  Code).   Section  6254  (i)  of  the  Government  Code  makes 
the  following  exemption  from  the  disclosure  requirement: 

Information  required  from  any  taxpayer  in 
connection  with  the  collection  of  local  taxes 
which  is  received  in  confidence  and  the 
disclosure  of  the  information  to  other  persons 
would  result  in  unfair  competitive  disadvantage 
to  the  person  supplying  such  information. 

"^        Hereafter ,  unless  otherwise  indicated,  all 

section  numbers  referred  to  are  in  Part  III  of  the 
San  Francisco  Municipal  Code. 

^        The  only  tax  with  different  provisions  is  the 

Payroll  Expense  Tax  that  simply  makes  all  information 
obtained  by  the  Tax  Collector  confidential  except  for 
official  purposes  in  accordance  with  judicial  order. 

^     The  Documentary  Transfer  Tax  is  administered  and 
collected  by  the  Recorder. 
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Thus  the  public  does  not  have  the  right  of  access  to 
certain  types  of  tax  information.   Protection  of  the  privacy  of 
taxpayers  so  as  to  promote  full  disclosure  of  information  for  tax 
assessment  purposes  is  clearly  a  case  where  the  public  interest 
in  non-disclosure  outweighs  t^'he  public  interest  in  disclosure. 
Any  legislation  promulgating  or  expanding  taxpayers  privacy 
should  make  findin«5s  that  the  public  interest  in  non-disclosure 
outweighs  the  public  interest  in  disclosure. 

Your  letter  also  requested  appropriate  legislation. 
However,  it  is  necessary  to  know  whether  Supervisor  Nelder  is 
interested  in  providing  privacy  protection  for  those  tax  records 
not  presently  protected  from  public  scrutiny.   Or  does  the 
supervisor  contemplate  expanding  existing  limitations  on  public 
access  to  tax  records?   Since  the  Tax  Collector  is  primarily 
involved  with  the  administration  of  these  taxes,  we  suggest  that 
Supervisor  Nelder  solicit  input  from  the  Tax  Collector  on  this 
matter. 


RESPECTFULLY  SUBMITTED, 

)ST,  c;:ty  atitorney 


B\^    E.  DELVEN 
Deputy  City  Attorney 

MARCIA  F.  CUTLER 
Legal  Assistant 


APPROVED; 


GEORGE  AGNOST 
City  Attorney 
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CITY  AND  COUNTY  OF  SAN  FRANCISCO 


GEORGE  AGNOST 

CITY  AnORNEV 
'^      CITY  HALL 


January   10,    1983 
OPINION   NO,     83-3 


JAN  31  1S83 

SAN  FKANCiSJCO 


SUBJECT; 


REQUESTED  BY: 


PREPARED  BY: 


Scope  and  Application  of  Civil  Service  Commission 
Rule  34,  Employee  Relations  -  Grievance  Procedure 

John  Walsh,  General  Manager 
Civil  Service  Commission 

Stephanie  M.  Chang 
Deputy  City  Attorney 


QUESTIONS  PRESENTED 

1.  Whether  the  Civil  Service  Commission  may  require  that 
appointing  officers  follow  a  particular  procedure  when  imposing 
disciplinary  suspensions  of  five  days  or  less. 

2.  Whether  Civil  Service  Commission  Rule  34  may  include 
the  word  "implementation"  in  the  definition  of  a  grievable  matter. 

3.  Whether  Civil  Service  Commission  Rule  34  may  compel 
appointing  officers  to  adopt  access  rules  and  procedures. 

4.  Whether  the  impasse  procedure  of  San  Francisco 
Administrative  Code  §16.216  may  be  used  if  agreement  is  not 
reached  on  any  or  all  of  the  proposed  amendments  to  Rule  34. 

5.  Whether  Civil  Service  Commission  Rule  34  governs 
employees  of  the  San  Francisco  Community  College  District  and  the 
San  Francisco  Unified  School  District. 

CONCLUSION. 


1. 

No. 

2. 

No. 

3. 

No. 

4. 

No. 

5. 

Yes. 

John  J.  Walsh  2  January  10,  1983 
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ANALYSIS 

1 .   Short  Term  Suspensions 

San  Francisco  Charter  §8.342  authorizes  appointing  officers 
to  impose  disciplinary  suspensions  of  up  to  a  maximum  of  30 
days.  It  provides  that  a  hearing  shall  be  held  by  the  appointing 
officer  in  disciplinary  suspensions  of  more  than  five  days  if 
requested  by  the  employee.  San  Francisco  Charter  58.342  does  not 
provide  any  review  procedure  for  disciplinary  suspensions  of  five 
days  or  less . 

Your  request  for  opinion  states  that  several  employee 
organizations  have  asked  that  Civil  Service  Commission  Rule  34  be 
amended  to  allow  grievances  of  disciplinary  suspensions  of  five 
days  or  less.   You  have  asked  whether  the  Civil  Service 
Commission  may  require  that  appointing  officers  follow  a 
particular  procedure  when  imposing  disciplinary  suspensions  of 
five  days  or  less. 

A  city  charter  is  a  limitation  of,  not  a  grant  of  power. 
(Miller  V.  City  of  Sacramento  (1977)  66  Cal.App.3d  863,  867.) 
Provisions  thereof  are  construed  in  favor  of  the  exercise  of 
power  and  against  the  existence  of  any  limitation  or  restriction 
thereon  which  is  not  expressly  stated  in  the  charter.   (Id.) 

San  Francisco  Charter  §3.661  sets  forth  the  general 
rule-making  authority  of  the  Civil  Service  Commission  as  follows: 

"The  commission  shall  adopt  rules  to  carry  out 
the  civil  service  provisions  of  this  charter  and, 
except  as  otherwise  provided  in  this  charter, 
such  rules  shall  govern  applications; 
examinations;  eligibility;  duration  of  eligible 
lists;  certification  of  eligibles;  appointments; 
promotions;  transfers;  resignations;  lay-offs  or 
reduction  in  force,  both  permanent  and  temporary, 
due  to  lack  of  work  or  funds,  retrenchment,  or 
completion  of  work;  the  filing  of  positions, 
temporary,  seasonal  and  permanent; 
classification;  approval  of  payrolls;  and  such 
other  matters  as  are  not  in  conflict  with  this 
charter . " 
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There  is  nothing  in  San  Francisco  Charter  S3. 661  which 
specifically  reserves  to  the  Civil  Service  Commission  the 
authority  for  adopting  rules  governing  discipline.   While 
the  Commission  has  authority  to  adopt  rules  governing 
employment  matters  not  specifically  enumerated  therein, 
San  Francisco  Charter  §3.661  limits  such  authority  to 
matters  "as  are  not  in  conflict  with  this  charter." 

San  Francisco  Charter  §3.501  governs  department 
heads  and  therein  provides  that  department  heads, 

".  .  ..  shall  act  as  the  'appointing  officer' 
under  the  civil  service  provisions  of  this 
charter  for  the  appointing,  disciplining  and 
removal  of  such  officers,  assistants  and 
employees  as  may  be  authorized." 

As  discussed  supra ,  San  Francisco  Charter  '<8.342 
specifically  authorizes  the  imposition  of  disciplinary 
suspensions  by  appointing  officers: 

"The  appointing  officer  may,  for  disciplinary 
purposes,  suspend  a  subordinate  for  a  period  not 
exceeding  thirty  days;  and  suspension  shall  carry 
with  it  the  loss  of  salary  for  the  period  of 
suspension.   The  suspended  employee  shall  be 
notified  in  writing  of  the  reason  for  such 
suspension,  and  if  the  suspension  be  for  more 
than  five  days  the  employee  shall,  at  his 
reguest,  be  given  a  hearing  by  the  appointing 
officer.   The  decision  of  the  appointing  officer 
in  all  cases  of  suspension  for  disciplinary 
purposes  shall  be  final." 

The  appointing  officer  and  not  the  Civil  Service 
Commission  has  the  authority  to  impose  disciplinary 
suspensions  in  accordance  with  Section  8.342  of  the 
Charter.   The  Civil  Service  Commission  therefore  has  no 
authority  in  its  rule  making  power  to  enact  a  rule 
providing  for  procedures  to  be  followed  by  appointing 
officers  in  disciplinary  matters. 
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2 .  Implementation 

Your  request  for  opinion  asks  whether  the  word 
'"implementation"  may  be  included  in  the  definition  of  grievable 
matters  when  the  grievance  procedure  could  lead  to  binding 
arbitration  before  an  independent  hearing  officer.   It  appears 
that  the  word  "implementation"  is  synonymous  to  the  word 
"application"  as  used  in  the  current  Rule  34.   If  so,  it  would  be 
redundant  to  include  this  additional  word.   If  your  intended  use 
of  the  word  "implementation"  has  a  different  meaning  than 
application,  you  should  resubmit  your  request  for  opinion 
together  with  more  specificity. 

3 .  Access  Rules 

You  have  asked  whether  the  Civil  Service  Commission  may 
nnandate  that  appointing  officers  establish  access  rules  and 
procedures  governing  contacts  by  representatives  of  employee 
organizations  with  City  employees  on  City  facilities  during 
working  hours. 

The  Meyers-Milias-Brown  Act  allows  but  does  not  require 
employers  to  adopt  access  rules  for  employee  organization 
representatives.   (Government  Code  §3507.)   Access  of 
representatives  of  employee  organizations  during  working  hours 
involves  the  internal  conduct  of  affairs  of  the  individual  City 
departments.   San  Francisco  Charter  Section  3.500  reserves  to 
2ity  boards  and  commissions  the  authority  to  prescribe  reasonable 
rules  and  regulations  for  the  conduct  of  the  affairs  of  their 
departments.   Implicit  in  this  is  the  authority  to  choose  not  to 
idopt  rules  and  regulations.   The  Civil  Service  Commission  has  no 
Authority  to  adopt  any  rule  which  would  interfere  with  the 
iiscretionary  authority  reserved  to  City  boards  or  commissions  in 
:he  conduct  of  their  affairs  (San  Francisco  Charter  §3.500). 
Therefore  the  Civil  Service  Commission  may  not  mandate  that 
ippointing  officers  adopt  rules  and  procedures  for  employee 
organization  access. 

I .   Impasse  Procedure 

You  have  asked  whether  the  impasse  procedure  of  San 
'rancisco  Administrative  Code  §16.216  may  be  used  if  agreement  is 
lot  reached  on  any  or  all  aspects  of  the  proposed  amendments  to 
'ule  34.   San  Francisco  Administrative  Code  §16.216  provides  a 
)rocedure  for  mediation,  fact-finding  and  binding  arbitration  of 
I  disputed  matter.   This  procedure  cannot  be  used  for  disputes 
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regarding  the  adoption  or  amendment  of  Civil  Service  Commission 
Rules . 

San  Francisco  Charter  '^a.eei  reserves  to  the  Civil  Service 
Commission  the  discretionary  authority  to  adopt  and  amend  its 
rules.   Such  discretionary  authority  cannot  be  delegated  by  the 
Civil  Service  Commission  to  an  arbitrator  (California  School 
Employees  Association  v.  Personnel  Commission  (1970)  3  Cal.3d 
139,  144).   Government  Code  S3504.5  requires  that  recognized 
employee  organizations  be  given  the  opportunity  to  meet  and 
confer  on  proposed  rules  and  rule  changes.   There  is  nothing  in 
Government  Code  §§3500,  et  seq.,  which  requires  or  authorizes  any 
delegation  of  the  Civil  Service  Commission's  discretionary 
authority  to  binding  arbitration.   If  agreement  on  the  proposed 
amendments  to  Rule  34  cannot  be  reached,  then  the  Civil  Service 
Commission  must  remain  free  to  exercise  its  discretionary 
authority  to  adopt  or  reject  proposed  amendments  to  its  Rule. 

5 .   San  Francisco  College  District  and  San  Francisco  Unified 
School  District  Employees. 

You  have  asked  whether  Civil  Service  Commission  Rule  34 
governs  classified  employees  of  the  San  Francisco  Unified  School 
District . 

Education  Code  §45318  provides: 

"In  every  school  district  coterminous  with  the 
boundaries  of  a  city  and  county,  employees  not 
employed  in  positions  requiring  certification 
qualifications  shall  be  employed,  if  the  city  and 
county  has  a  charter  providing  for  a  merit  system 
of  employment,  pursuant  to  the  provisions  of  such 
charter  providing  for  such  system  and  shall,  in 
all  respects,  be  subject  to,  and  have  all  rights 
granted  by,  such  provisions;  provided,  however, 
that  the  governing  board  of  the  school  district 
shall  have  the  right  to  fix  the  duties  of  all  of 
its  noncertif icated  employees."   [Emphasis  added.] 

Education  Code  §88137  provides: 

"In  every  community  college  district 
coterminous  with  the  boundaries  of  a  city  and 
county,  employees  not  employed  in  positions 
requiring  certification  qualifications  shall  be 
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employed,  if  the  city  and  county  has  a  charter 
providing  for  a  merit  system  of  employment, 
pursuant  to  the  provisions  of  such  charter 
providing  for  such  system  and  shall,  in  all 
respects,  be  subject  to,  and  have  all  right s 
granted  by,  such  provisions;  provided,  however, 
that  the  governing  board  of  the  district  shall 
have  the  right  to  fix  the  duties  of  all  its 
noncert if icated  employees."   [Emphasis  added.] 

Classified  employees  of  the  San  Francisco  Community 
College  and  the  San  Francisco  Unified  School  District  are 
employees  of  said  Districts  and  not  the  City  and  County  of  San 
Francisco.   (City  Attorney  Opinion  No.  81-38.)   Nonetheless, 
Education  Code  §45318  and  §88137,  supra,  specifically  entitle 
such  classified  employees  to  all  rights  of  the  civil  service 
merit  system  of  the  City  and  County  of  San  Francisco.   It 
therefore  follows  that  classified  employees  of  the  San  Francisco 
Unified  School  District  and  the  San  Francisco  Community  College 
District  are  entitled  to  the  procedural  right  to  present 
grievances  concerning  their  employment  and  working  conditions  as 
provided  in  Civil  Service  Commission  Rule  34. 


You  are  so  advised. 


Very -truly  yours, 

GEORGE  AGNOST,  City  Attorney 


Stephanie  m.  chang 

Deputy  City  Attorney 


APPROVED : 

City  Attorney 
1440C 


M 


[fy  and  County  of  San  Francisco: 


Office  of  Cify  Atfor 


•jf^  G»org«  Agnost, 

g^^  ^  City  Attorn.y 


SUBJECT: 


REQUESTED  BY; 


PREPARED  BY: 


January  17,  1983 


^  OPINION  NO.  83-A 


Jurisdiction  of  the  Human  Rights  Commission 
to  Hear  and  Decide  Prevailing  Wage  Complaint 

Grant  Mickins,  Executive  Director 
San  Francisco  Human  Rights  Commission 


Burk  E.  Delventhal 
Judith  A.  Boyajian 
Deputy  City  Attorneys 


QUESTION  PRESENTED 


*^^/^  JTviEiNTS  Dtp  I 

JAN  31  1983 

SAN   FRANCISCO 

pi  |fii    t.-»     •    ■'-•D  AP  V 


Do  the  provisions  of  San  Francisco  Administrative  Code 
Section  12B.4(c)(5)  apply  to  wages,  working  conditions,  and 
practices  that  have  been  negotiated  through  the  collective 
bargaining  process  pursuant  to  the  National  Labor  Relations  Act? 


CONCLUSION 


No. 


STATEMENT  OF  FACTS 

Allied  Maintenance  Corporation  ("Allied")  holds  a  permit 
from  the  City  and  County  of  San  Francisco  under  which  Allied  has 
the  exclusive  right  to  provide  skycap  services  at  San  Francisco 
International  Airport;  Allied  contracts  directly  with  certain 
airlines  to  provide  those  services.   The  skycaps  are  employees  of 
Allied  and  are  represented  in  collective  bargaining  matters  by 
the  Brotherhood  of  Railway  and  Airline  Clerks,  AFL-CIO  ("BRAC"). 

In  May,  1982,  Allied  and  BRAC  renegotiated  the  terms  of 
their  collective  bargaining  agreement  and  provisions  concerning 
rates  of  wage,  benefits  and  working  conditions  were  modified. 
BRAC  filed  an  unfair  labor  practice  charge  with  the  National 
Labor  Relations  Board  challenging  the  validity  of  that  agreement 
on  the  grounds  that  Allied  had  adopted  a  "take  it  or  leave  it" 
bargaining  stance,  had  implemented  its  economic  proposals  without 
bargaining  to  an  impasse,  and  had  failed  to  address  certain 
issues  prior  to  implementation.   The  federal  Board  investigated 
the  charges  and  dismissed  the  complaint. 
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Mr.  Grant  Mickins  2  January  17,  1983 

On  or  about  July  27,  1982,  BRAC  and  Mr.  Bill  Williams  (on 
behalf  of  himself  and  all  similarly  situated  skycaps)  filed  a 
complaint  with  the  Human  Rights  Commission  against  Allied  and 
certain  airlines.   The  gist  of  the  complaint  against  Allied  is 
that  by  modifying  the  wage,  benefits  and  working  conditions 
provisions  of  the  collective  bargaining  agreement.  Allied  has 
violated  the  provisions  of  Section  12B.4(c)(5)  of  the  San 
Francisco  Administrative  Code.   Said  section  provides,  in 
relevant  part,  that: 

any  contract  subject  to  this  ordinance  shall 
require  the  contractor,  subcontractor  or  supplier 
to  provide  not  less  than  the  prevailing  wage, 
working  conditions,  and  practices  generally 
observed  in  private  industries  in  the  City  and 
County  of  San  Francisco  for  such  work. 

You  have  asked  whether  Section  12B.4(c) (5)  applies  to  wages, 
working  conditions  and  practices  that  have  been  negotiated 
through  the  collective  bargaining  process  pursuant  to  the 
National  Labor  Relations  Act. 

ANALYSIS 

San  Francisco  Administrative  Code  Section  12B.5  provides, 
in  relevant  part,  as  follows: 

This  chapter  shall  not-  confer  upon  the  City 
and  County  of  San  Francisco  or  any  agency,  board 
or  commission  thereof  any  power  not  otherwise 
provided  by  law  to  determine  the  legality  of  any 
existing  collective  bargaining  agreement. 

In  addition.  Chapter  12A  of  the  San  Francisco  Administrative 
Code,  which  establishes  the  Human  Rights  Commission  and  defines 
the  scope  of  its  powers  and  duties,  provides  in  relevant  part  as 
follows : 

.  .  .  Nothing  in  this  ordinance,  however,  shall 
be  interpreted  or  applied  so  as  ':o  create  any 
power  or  duty  in  conflict  with  the  preemptive 
effect  of  any  Federal  or  State  law.   (Section 
12A.3) 

It  is  well  established  that  the  National  Labor  Relations 
Act  preempts  state  and  local  law  in  all  matters  covered  by  the 
Act.   International  Assn.  of  Heat  Etc.  Workers  v.  Superior  Court 
(1982)  132  Cal.App.3d  1.   In  view  of  this  fact,  and  construing 
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Mr.  Grant  Mickins 


January  17,  1983 


Section  12B.5  together  with  Section  12A.3,  we  conclude  that  there 
was  no  legislative  intent  to  confer  upon  the  Human  Rights 
Commission  the  authority  to  hear  and  decide  a  complaint  brought 
under  Section  12B.4(c)(5)  where  the  rate  of  wage,  benefits  and 
working  conditions  are  set  forth  in  a  collective  bargaining 
agreement  negotiated  pursuant  to  the  provisions  of  the  National 
Labor  Relations  Act. 


GEORGE  AGNOST 
Ciiv-,Attorney 


DSeVENTHAL 
Deputy  City  Attorney 

(j/ JUDITH  A.  BOYAJIAN 
Deputy  City  Attorney 


'^Vr\j 


APPROVED: 


City    At 


toiO^ey 


<-^ 


f 
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P 


G*org*  Agnost, 
City  Attornay 

January    18,    1983  "■ 

^    OPINION    NO.     83-5 

SUBJECT:  Pension  Investments  and  AB  3593 

REQUESTED  BY:     Jack  E.  Stoufer,  Chief  Investment  Officer 

City  and  County  Employees  Retirement  System 

PREPARED  BY:      Dan  Maguire 

Deputy  City  Attorney 

QUESTION  PRESENTED 

1.     Whether  AB  3593  mandates  that  25%  of  all  new  pension 
investments  be  allocated  to  California  residential  realty 
mortgages? 

CONCLUSION         ^--rwUiVitiSiTS  DEP'i  . 

1.    No.  JAN  3 11983 

AMATVCTC  SAN  FRANC/SCO 

ANALYSIS  pip^i  '  -  •  "••'DAOV 

This  is  in  reply  to  your  opinion  request  regarding  AB  3593 
(Financial  Code  Sections  13000-1) ,  SB  1862  and  Proposition  6.   As 
you  know.  Proposition  6  was  not  approved  by  the  electorate.   By 
definition,  SB  1862  does  not  apply  to  the  City  and  County 
Retirement  System. 

Financial  Code  Section  13000  (hereinafter  "Section  13000") , 
which  becomes  operative  January  1,  1983,  is  directory  in  the 
sense  that  it  does  not  strictly  require  25%  of  all  new  pension 
investments  to  be  allocated  to  California  residential  realty 
mortgages.   A  review  of  the  legislative  history  of  AB  3593  makes 
this  very  clear.   See  Mooney  v.  Pickett  (  1971)  4  C.3d  669. 

When  passed  by  the  assembly  on  May  28,  1982,  AB  3593 
specified  that  public  retirement  plans  "shall"  allot  25%  of  new 
investments  to  residential  realty  mortgages.   When  enacted  into 
law,  the  words  "shall  give  first  priority"  were  substituted  for  ^. 
"shall  invest."   This  would  indicate  the  legislative  purpose  to 
be  directory  rather  than  mandatory.   In  my  opinion,  "first       ^ 
priority"  means  that  if  all  requirements  of  prudent  investment 
management  are  met  (Estate  of  Collins,  (1977)  77  C.A.3d  663, 
669) ,  preference  should  be  given  to  California  residential  realty 
mortgages . 
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In  addition  to  the  above.  Section  13000  specifies  that  it 
should  not  be  construed  to  conflict  with  Section  10,  Article  1  of 
the  United  States  Constitution  and  Section  9,  Article  1  of  the 
California  Constitution,  (referred  to  as  the  "Contract  Clause"): 

The  Supreme  Court  of  the  United  States  has  held  in  numerous 
cases  that  contractual  rights  include  all  security  interests 
existing  at  the  time  the  contract  was  made.   If  even  one  security 
interest  out  of  many  is  taken  away,  the  contract  has  been 
impaired.   United  States  ex  rel.  Von  Hoffman  v.  City  of  Quincy 
(1866)  4  Wall  525,  18  L.Ed.  403. 

Any  legislative  action  which  undermines  the  security  of  the 
members  and  beneficiaries  in  the  integrity  of  the  retirement 
system,  including  laws  which  weaken  the  prudent  investment  rule, 
must  be  deemed  an  impairment  of  a  contractual  right. 

In  other  words,  all  members  of  the  Retirement  System  are 
entitled  by  virtue  of  the  Contract  Clause,  to  the  guarantee  that 
the  Retirement  Board  will  not  be  unreasonably  or  unnecessarily 
fettered,  curtailed  or  in  any  way  relieved  from  the  duty  to  make 
prudent  investments  to  maximize  the  return  on  the  trust. 
(Charter  Section  3.674,  Civil  Code  Section  2261,  Estate  of 
Collins,  supra. 

The  impairment  of  the  capacity  of  the  Retirement  Board  to 
prudently  invest  the  assets  of  the  Retirement  System  would 
inevitably  cast  a  cloud  over  the  entitlement  of  existing  and 
retired  employees  to  their  pension  benefits.   The  underlying 
security  of  the  employee's  right  would  be  threatened.   This  cloud 
would  be  just  as  much  an  impairment  as  would  the  direct 
underfunding  of  a  retirement  system. 

In  summary,  the  Retirement  Board  still  has  a  fiduciary 
responsibility  to  manage  the  pension  trust.   Section  13000  does 
not  remove  this  responsibility.   The  Retirement  Board  is  still 
required  to  consider  the  yield,  safety,  liquidity  and 
divisif ication  of  all  of  its  investments  to  insure  that  the  trust 
is  managed  in  accord  with  the  standard  for  prudent  investiment. 
Civil  Code  Section  2261,  Estate  of  Collins,  supra. 

Financial  Code  13000  defines  funds  "available  for  new 
investments"  to  include  investment  income.   Inasmuch  as  Section 
13000  speaks  about  "new"  investments,  I  am  of  the  opinion  that 
the  retirement  system  can  continue  to  "ear-mark"  certain  amounts 
for  common  stocks,  bonds,  and  real  estate.   Each  trade  will  not 
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be  "new"  income  for  purposes  of  Section  13000.   If  the  portfolio 
realizes  increases.  Section  13000  would  apply  and  serious 
consideration  should  be  given  to  allocating  25%  of  these  realized 
gains  to  California  residential  realty  mortgages. 

Financial  Code  Section  13000  would  allow  compliance  by 
purchase  of  loan  packages.   The  duration  of  any  investment 
described  in  Financial  Code  Section  13000  should  be  guided  by  the 
Prudent  Man  Rule  rather  than  with  a  mind  toward  the  reporting 
requirements  of  Section  13000. 

Should  the  Retirement  Board  decide  to  allocate  25%  of  its 
new  investments  to  California  residential  realty  investments  it 
could  be  accomplished  in  compliance  with  Charter  Section  3.671 
and  Insurance  Code  Section  1210. 
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In  conclusion.  Section  13000  requires  that  serious 
consideration  be  given  to  allocating  25%  of  new  income  to 
residential  realty  mortgages.   By  its  own  terms,  Section  13000 
only  applies  to  the  extent  that  it  will  comply  with  the  prudent 
investor  rule. 


The  fact  that  no  penalty  is  directly  provided  in  Section 
13000  for  violating  its  terms  is  of  no  real  significance  (See 
People  Ex  Rel  McGroarty  v.  Los  Angeles  (19  35)  9  C.A.2d  431  and 
People  V.  McGee  (19  77)  19  C.3d  948).   The  Retirement  System 
should  give  full  regard  to  Section  13000  as  explained  above. 
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Based  on  the  above,  it  would  be  premature  to  render  an 
opinion  regarding  potential  legal  action  by  the  State  of 
California  to  force  the  purchase  of  California  residential 
mortgages. 


Very  truly  yours, 


.GtJTRE     Z) 


DAN  MAGUIRE 

Deputy  City  Attorney 


APPROVED; 


GEORGE  AGNOST 
City  Attorney 


1661C 


and  County  of  San  Francisco: 


Office  of  City  Attorne 


C*org*  Agnost, 
City  Attorney 


January  20,  1983 
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SUBJECT: 


REQUESTED  BY: 


PREPARED  BY; 


USE  OF  PROCEEDS  FROM  SALE  OF  SURPLUS  PROPERTY 
PURCHASED  WITH  GAS  TAX  FUNDS. 

JOHN  L.  TAYLOR 

Clerk  of  the  Board  of  Supervisors 


BURK  E.  DELVENTHAL 
Deputy  City  Attorney 
MARCIA  F.  CUTLER 
Legal  Assistant 

QUESTION  PRESENTED 


JAN  31  1983 

SAN  FRANCISCO 

pi  irii    I  ->     •    irio  APV 


May  the  City  expend  proceeds  from  the  sale  of  surplus 
city-owned  real  property,  purchased  with  gas  tax  funds,  for 
open-space  purposes? 

ANSWER 

Yes,  so  long  as  the  expenditure  of  the  proceeds  for 
open-space  purposes  mitigates  the  environmental  effects  of  the 
construction,  improvement,  maintenance,  and  operation  of  public 
streets  and  highways. 


BACKGROUND 
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In  connection  with  the  dedesignation  and  sale  of  the 
property,  the  Recreation  &  Park  Commission  recommended  that  a 
portion  of  the  proceeds  from  the  sale  of  this  property  be  set 
aside  for  park  and  recreation  purposes  in  the  Chinatown  area 
which,  under  the  Master  Plan,  is  a  high-need  area  for  open 
space.   In  addition,  the  City  Planning  Commission  recommended  to 
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the  Finance  Committee  of  the  Board  of  Supervisors  that  the 
portion  of  the  proceeds  from  the  sale  of  the  property  determined 
to  be  the  difference  between  the  actual  acquisition  cost  of  the 
property  and  the  sale  price  be  earmarked  for  street  maintenance 
and  alley-way  improvements  in  Chinatown.   The  Commission  stated 
that  "Gas  Tax  Funds  regained  from  a  sale  must  be  used  for  the 
same  purposes  for  which  it  was  originally  intended."  (See  July 
27,  1981  letter  from  Dean  Maoris  to  Supervisor  Renne) .   Acting 
pursuant  to  Section  7.401  of  the  Charter,  the  Board  of 
Supervisors  adopted  Ordinance  No.  469-81,  in  September  of  1981, 
authorizing  the  Director  of  Property  to  sell  this  property  at 
public  auction. 

Section  4  of  the  Ordinance  reads  as  follows: 

The  Board  of  Supervisors  urges  the  Director 
of  Public  Works,  through  the  Chief  Administrator 
(sic)  Officer,  to  reserve  the  proceeds  from  the 
sale  of  the  Property  described  in  Section  1  until 
further  review  and  action  by  this  Board  of 
Supervisors,  pursuant  to  the  budgetary  and  fiscal 
provisions  of  the  Charter,  since  it  is  the  intent 
of  this  Board  of  Supervisors,  as  legally 
possible,  to  use  at  least  that  portion  of  the 
proceeds  which  represents  the  difference  between 
the  actual  acquisition  cost  of  the  property  and 
the  sale  price  for  street  maintenance,  alley-way 
improvements  and  purchase  of  land  for  open  space 
purposes  in  Chinatown. 

In  particular,  you  have  inquired  whether  the  proposal  to 
use  of  a  portion  of  the  proceeds  from  the  sale  of  this  property 
for  purchase  of  open  space  in  Chinatown  is  legal. 

ANALYSIS 

Section  8355,  Streets  and  Highways  Code,  authorizes  the 
legislative  body  of  a  local  agency  to  sell  surplus  property, 
purchased  with  gas  tax  funds,  "in  the  manner,  and  upon  the  terms 
and  conditions,  approved  by  the  legislative  body."   Section  8357, 
Streets  &  Highways  Code,  governs  the  disposition  of  proceeds  from 
such  a  sale.   It  provides: 

The  purchase  price  for  any  property  sold  by  the 
legislative  body  of  a  local  agency  pursuant  to 
this  article  shall  be  paid  into  the  treasury  of 
the  local  agency  to  the  credit  of  any  fund, 
available  for  the  same  purposes  for  which  the 
property  was  used. 
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The  fund  in  the  City  available  for  the  same  purposes  for 
which  the  property  was  used  is  the  Special  Gas  Tax  Street 

Improvement  Fund. 

Sections  10.84  through  10.87  of  the  San  Francisco 
Administrative  Code  set  forth  the  provisions  of  the  Special  Gas 
Tax  Street  Improvement  Fund,  as  follows: 

All  moneys  in  the  special  gas  tax  street 
improvement  fund  shall  be  expended  exclusively 
for  the  purposes  authorized  by  and  subject  to  all 
of  the  provisions  of  the  streets  and  highways 
code . 

The  purposes  for  which  gas  tax  funds  may  be  appropriated 
are  set  forth  in  §2101  of  the  Streets  &  Highways  Code. 
Subsection  (a)  of  §2101  deals  specifically  with  appropriations 
for  streets  and  highway  purposes.   It  provides  that  money  may  be 
appropriated  for: 

The  research,  planning,  construction, 
improvement,  maintenance,  and  operation  of  public 
streets  and  highways  (and  their  related  public 
facilities  for  nonmotorized  traffic),  including 
the  mitigation  of  their  environmental  effects, 
the  payment  for  property  taken  or  damaged  for 
such  purposes,  and  the  administrative  costs 
necessarily  incurred  in  the-  foregoing  purposes. 
(Emphasis  added). 

This  section  was  amended  in  1974  to  conform  with  a  recent  similar 
amendment  to  Article  XXVI,  §l(a)  of  the  California  Constitution 
[Article  XXVI  was  renumbered  in  1976  and  is  now  Article  XIX] . 

Hence  money  in  the  Special  Gas  Tax  Street  Improvement  Fund 
may  be  appropriated  and  expended  for  the  "mitigation"  of  the 
environmental  effects  of  public  streets  and  highways. 

The  next  question  is  whether  the  term  "mitigation"  includes 
the  purchase  of  land  for  park  and  open-space  purposes.   In  1975, 
the  Attorney  General's  Office  was  asked  the  following  question: 

"May  a  city  utilize  surplus  street  and/or  highway 
land,  purchased  with  gasoline  tax  funds,  for  park 
purposes  which  the  local  agency  finds  would 
mitigate  the  environmental  impact  of  the  street 
construction  project?"  (58  Op.A.G.  844) 
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The  Attorney  General's  answer  was  yes.   In  analyzing  the  1974 
amendment  to  §2101,  the  Attorney  General  stated: 

This  amendment  expressly  appropriates  moneys 
in  the  Highway  Users  Tax  Account  for  various 
prescribed  purposes,  one  of  which  is  the 
mitigation  of  the  environmental  effects  of 
streets  and  highways.   Neither  article  XXVI  nor 
section  2101  prohibits  the  use  of  gas  tax  funds 
for  park  or  greenbelt  purposes.   Thus,  if  it  is 
determined  by  the  governing  body  of  the  city  on 
any  reasonable  basis  that  a  park  or  greenbelt 
will  mitigate  the  environmental  effects  of 
streets  and  highways,  then  the  use  of  gas  tax 
funds  for  such  purpose  will  be  constitutionally 
valid  .  (  id  .  ,  at  849  ,  emphasis  added)-*- 

In  our  case,  the  street  construction  project  for  which  the 
surplus  land  was  purchased  was  completed  nearly  10  years  ago. 
However,  there  is  no  restriction  in  either  the  Constitution  or 
Section  2101  limiting  the  use  of  gas  tax  funds  to  specific  street 
or  highway  construction  projects.   Hence,  the  money  in  the 
Special  Gas  Tax  Street  Improvement  Fund  may  be  appropriated 
however  the  Board  of  Supervisors  resolves,  so  long  as  the 
appropriation  of  the  money  is  for  the  purpose  of  mitigating  the 
environmental  effects  of  the  streets  and  highways.   Open  space, 
like  parks  and  greenbelts,  is  an  appropriate  means  of  mitigating 
the  environmental  effects  of  streets'  and  highways.   The 
expenditure  of  funds  from  the  sale  of  surplus  property  purchased 
with  gas  tax  fund  monies  for  open-space  purposes  in  Chinatown  is 
constitutionally  valid. 


^        Since  Section  2101  deals  with  permitted  use  of 
gas  tax  proceeds,  it  does  not  matter  whether  the  proceeds 
have  been  converted  into  property  or  converted  into 
property  and  then  converted  back  into  cash.   The  principle 

remains  the  same. 
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You  are  so  advised, 


APPROVED; 


/ 


George  AGNOST,  city  Attorney 


2289C 


Respectfully  submitted, 
GEORGE  AGNOST 
City  Attorneit. 


jriTt;.  delventhal 

Deputy  City  Attorney 


MARCIA  CUTLER 
Legal  Assistant 


{t  and  County  of  San  Francisco: 


C*org«  Agnost, 
City  Anorn*y 


Office  of  Gfy  Attorn* 


January  24,  1983 
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SUBJECT:  Effect  of  Amendment  to 
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REQUESTED  BY:     Jay  Patterson 

Registrar  of  Voters 

PREPARED  BY:      Burk  E.  Delventhal 

Deputy  City  Attorney 
Elizabeth  M.  Katz 
Legal  Assistant 

QUESTIONS  PRESENTED 
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1.  California  Elections  Code  Section  27214  has  been  amended 
so  that  the  signature-by-signature  method  of  determining  whether 
petitions  have  the  requisite  number  of  valid  signatures  by 
qualified  voters  no  longer  allows  recall  proponents  to  submit 
supplemental  petitions.   Does  this  amendment  apply  to  the 
operation  of  Elections  Code  Section  27215,  which  provides  that, 
when  a  random  sample  indicates  that  the  number  of  valid 
signatures  is  within  90%  to  110%  of  the  number  of  signatures  of 
qualified  voters  needed  to  declare  the  petition  sufficient,  a 
signature-by-signature  verification  must  ensue? 

2.  When  proponents  begin  circulating  a  recall  petition 
prior  to  the  effective  date  of  the  above  amendment,  but  they 
present  it  for  verification  after  the  effective  date,  does  the 
amended  law  apply  to  the  verification  process? 

3.  If  supplemental  petitions  are  allowed,  when  may  recall 
proponents  begin  to  circulate  such  petitions? 

CONCLUSIONS 

1.  The  amendment  of  Elections  Code  Section  27214  has 
affected  the  operation  of  Elections  Code  Section  27215,  so  that 
supplemental  petitions  are  no  longer  allowed. 

2.  The  amended  law,  in  effect  at  the  time  the  petition  is 
presented  for  determination,  applies  to  the  determination  process. 

3.  Supplemental  petitions  are  no  longer  allowed;  the 
question  is  moot. 
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INTRODUCTION 

You  have  advised  this  office  that  Stats.  1982,  Ch.  109, 
Section  7,  has  amended  Elections  Code  Section  27214,  effective 
January  1,  1983.   As  amended.  Section  27214  no  longer  allows 
recall  proponents  to  submit  supplemental  petitions  when  the 
signature-by-signature  method  of  determining  whether  recall 
petitions  have  the  requisite  number  of  valid  signatures  by 
qualified  voters  has  been  used. 

Ordinarily,  the  registrar  uses  the  random  sample  method  of 
determination  as  set  forth  in  Elections  Code  Section  27215.   Thus 
the  amendment  of  Section  27214  does  not  directly  affect  your 
procedures.   However,  the  state  court  of  appeal,  in  Wilcox  v. 
Enstad  (1981)  122  Cal.App.3d  641,  176  Cal.Rptr.  560,  interpreted 
Section  27215.   Where  the  random  sample  indicates  that  the  number 
of  valid  signatures  is  within  90%  to  110%  of  the  number  of 
signatures  of  qualified  voters  needed  to  declare  the  petition 
sufficient  and  the  signatures  are  then  to  be  verified 
individually  as  they  are  in  Section  27214,  the  court  held  that 
supplemental  petitions  are  allowed  if  the  petition  is  deemed 
insufficient.   You  also  refer  us  to  the  December  2,  1981, 
memorandum  of  William  P.  Yee,  Office  of  the  Secretary  of  State, 
Elections  Division,  to  all  county  clerks  and  registrars  of 
voters,  containing  the  same  advice. 

You  have  further  advised  us  that  a  petition  to  recall  the 
mayor  commenced  circulation  on  August  9,  1982  and  was  filed  in 
your  office  on  January  14,  1983.   You  ask  whether  the  amendment 
to  Section  27214  affects  the  operation  of  Section  27215.   If  so, 
you  ask  whether  the  law  in  effect  when  circulation  of  the 
petition  commenced  now  governs  the  determination  process  or 
whether  the  law  in  effect  when  the  petition  was  filed  governs 
it.   Finally,  if  supplemental  petitions  are  still  allowed,  you 
ask  when  proponents  may  begin  to  circulate  them?  We  have 
concluded  that  Section  272i5  has  been  affected,  so  that 
supplemental  petitions  are  no  longer  permissible.   This  law 
applies  to  the  petition.   As  supplemental  petitions  are  no  longer 
permissible,  your  last  question  is  moot.   Our  analysis  follows. 

Analysis 

As  originally  enacted  (Stats.  1979,  Ch.  818,  p.  2825,  SD  r: 
Elections  Code  Section  27214  provided: 

Except  as  provided  in  Section  27215,  within 
30  days  from  the  date  of  filing  of  the  petition, 
the  clerk  shall  examine  the  petition,  and  from 
the  records  of  registration  ascertain  whether  or 
not  the  petition  is  signed  by  the  requisite 
number  of  voters.   A  certificate  showing  the 
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results  of  this  examination  shall  be  attached  to 
the  petition. 

In  determining  the  number  of  valid 
signatures,  the  clerk  may  use  the  duplicate  file 
of  affidavits  maintained,  or  may  check  the 
signatures  against  facsimiles  of  voters' 
signatures,  provided  that  the  method  of  preparing 
and  displaying  the  facsimiles  complies  with  law. 

The  clerk  shall  notify  the  proponents  of  the 
petition  as  to  the  sufficiency  or  insufficiency 
of  the  petition. 

If  the  petition  is  found  insufficient,  it  may 
be  supplemented  within  10  days  of  the  date  of 
certificate  by  filing  additional  petition 
sections,  identical  to  the  petition  originally 
filed  except  as  to  signatures  and  matters 
required  to  be  affixed  by  the  signers.   Within  10 
days  after  the  supplemental  petition  sections  are 
filed,  the  clerk  shall  make  a  certificate  showing 
whether  or  not  the  petition,  as  supplemented,  is 
sufficient.   The  failure  to  secure  sufficient 
signatures,  shall  not  preclude  the  filing  of  a 
new  petition  on  the  same  subject,  at  a  later  date. 

If  the  petition  is  found  to  be  sufficient, 
the  clerk  shall  certify  the  results  of  the 
examination  to  the  governing  board  at  the  next 
regular  meeting  of  the  board. 

As  enacted  by  Stats.  1979,  Ch.  818,  p.  2826,  §8,  Elections 
Code  Section  27215  provided: 

(a)  Within  30  days  from  the  date  of  filing  of 
the  petition,  if,  from  the  examination  of 
petitions  pursuant  to  Section  27214,  more  than 
500  signatures  have  been  signed  on  the  petition, 
the  clerk  may  use  a  random  sampling  technique  for 
verification  of  signatures.   The  random  sample  of 
signatures  to  be  verified  shall  be  drawn  in  such 
a  manner  that  every  signature  filed  with  the 

clerk  shall  be  given  an  equal  opportunity  to  be       ~' 
included  in  the  sample.   Such  a  random  sampling 
shall  include  an  examination  of  at  least  500  or  5 
percent  of  the  signatures,  whichever  is  greater. 

(b)  If  the  statistical  sampling  shows  that 
the  number  of  valid  signatures  is  within  90  to 
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110  percent  of  the  number  of  signatures  of 
qualified  voters  needed  to  declare  the  petition 
sufficient,  the  clerk  shall  examine  and  verify 
each  signature  filed. 

(c)  In  determining  from  the  records  of 
registration  what  number  of  valid  signatures  are 
signed  on  the  petition,  the  clerk  may  use  the 
duplicate  file  of  affidavits  maintained,  or  may 
check  the  signatures  against  facsimiles  of 
voters'  signatures,  provided  that  the  method  of 
preparing  and  displaying  the  facsimilies  complies 
with  law. 

(d)  The  clerk  shall  attach  to  the  petition,  a 
certificate  showing  the  result  of  this 
examination,  and  shall  notify  the  proponents  of 
either  the  sufficiency  or  insufficiency  of  the 
petition. 

(e)  If  the  petition  is  found  insufficient,  no 
action  shall  be  taken  on  the  petition.   However, 
the  failure  to  secure  sufficient  signatures  shall 
not  preclude  the  filing  later  of  an  entirely  new 
petition  to  the  same  effect. 

(f)  If  the  petition  is  found  to  be 
sufficient,  the  clerk  shall  certify  the  results 
of  the  examination  to  th^  governing  body  at  the 
next  regular  meeting  of  the  board. 
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Effective  January  1,  1983,  Section  27214  reads: 

Except  as  provided  in  Section  27215,  within 
30  days  from  the  date  of  filing  of  the  petition. 
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the  clerk  shall  examine  the  petition,  and  from 
the  records  of  registration  ascertain  whether  or 
not  the  petition  is  signed  by  the  requisite 
number  of  voters.   If  the  clerk's  examination 
shows  that  the  number  of  valid  signatures  is 
greater  than  the  required  number,  the  clerk  shall 
certify  the  petition  to  be  sufficient.   If  the 
number  of  valid  signatures  is  less  than  the 
required  number,  the  clerk  shall  certify  the 
petition  to  be  insufficient.   (Emphasis  added.) 

In  determining  the  number  of  valid 
signatures,  the  clerk  may  use  the  duplicate  file 
of  affidavits  maintained,  or  may  check  the 
signatures  against  facsimiles  of  voters' 
signatures,  provided  that  the  method  of  preparing 
and  displaying  the  facsimiles  complies  with  law. 

The  clerk  shall  attach  to  the  petition,  a 
certificate  showing  the  result  of  this 
examination,  and  shall  notify  the  proponents  of 
either  the  sufficiency  or  insufficiency  of  the 
petition. 

If  the  petition  is  found  sufficient,  the 
clerk  shall  certify  the  results  of  the 
examination  to  the  governing  board  at  its  next 
regular  meeting. 

And  effective  January  1,  1983,  Section  27215  reads: 

(a)  Within  30  days  from  the  date  of  filing  of 
the  petition,  if,  from  the  examination  of 
petitions  pursuant  to  Section  27212,  more  than 
500  signatures  have  been  signed  on  the  petition, 
the  clerk  may  use  a  random  sampling  technique  for 
verification  of  signatures.   The  random  sample  of 
signatures  to  be  verified  shall  be  drawn  in  such 
a  manner  that  every  signature  filed  with  the 
clerk  shall  be  given  an  equal  opportunity  to  be 
included  in  the  sample.   Such  a  random  sampling 
shall  include  an  examination  of  at  least  500  or  5 
percent  of  the  signatures,  whichever  is  greater. 

(b)  If  the  statistical  sampling  shows  that 
the  number  of  valid  signatures  is  greater  than 
110  percent  of  the  required  number,  the  clerk 
shall  certify  the  petition  to  be  sufficient. 

(c)  If  the  statistical  sampling  shows  that 
the  number  of  valid  signatures  is  within  90  to 
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110  percent  of  the  signatures  of  qualified  voters 
needed  to  declare  the  petition  sufficient,  the 
clerk  shall  examine  and  verify  each  signature 
filed.   If  the  clerk's  examination  of  each 
signature  shows  that  the  number  of  valid 
signatures  is  greater  than  the  required  number, 
the  clerk  shall  certify  the  petition  to  be 
sufficient.   If  the  number  of  valid  signatures  is 
less  than  the  required  number,  the  clerk  shall 
certify  the  petition  to  be  insufficient. 
(Emphasis  added.) 

(d)  If  the  statistical  sampling  shows  that 
the  number  of  valid  signatures  is  less  than  90 
percent  of  the  required  number,  the  clerk  shall 
certify  the  petition  to  be  insufficient. 

(e)  In  determining  from  the  records  of 
registration  what  number  of  valid  signatures  are 
signed  on  the  petition,  the  clerk  may  use  the 
duplicate  file  of  affidavits  maintained,  or  may 
check  the  signatures  against  facsimiles  of 
voters'  signatures,  provided  that  the  method  of 
preparing  and  displaying  the  facsimilies  complies 
with  law. 

(f)  The  clerk  shall  attach  to  the  petition,  a 
certificate  showing  the  result  of  this 
examination,  and  shall  notify  the  proponents  of 
either  the  sufficiency  or  insufficiency  of  the 
petition. 

(g)  If  the  petition  is  found  insufficient,  no 
action  shall  be  taken  on  the  petition.   However, 
the  failure  to  secure  sufficient  signatures  shall 
not  preclude  the  filing  later  of  an  entirely  new 
petition  to  the  same  effect. 

(h)  If  the  petition  is  found  to  be 
sufficient,  the  clerk  shall  certify  the  results 
of  the  examination  to  the  governing  body  at  its 
next  regular  meeting. 

The  most  notable  change  in  Section  27214  is  the  elimination 
of  the  provisions  for  submitting  supplemental  petitions.   It  is  " 
readily  apparent  that  this  change  affects  the  operation  of 
Section  27215  so  that,  when  the  random  sample  shows  that  the 
number  of  valid  signatures  is  within  90%  to  110%  of  the  number  of 
signatures  of  qualified  voters  needed  to  declare  the  petition 
sufficient  and  the  registrar  must  then  examine  and  verify  each 
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signature,  supplemental  petitions  are  no  longer  permissible. 
This  conclusion  is  fortified  by  the  addition  of  the  emphasized 
language  in  Section  27215,  subdivision  (c)  which  repeats  language 
added  to  Section  27214. 

You  have  also  asked  whether  the  law  as  amended  applies  to 
the  recall  petition  which  was  filed  after  January  1,  1983.   We 
conclude  that  the  law  does  apply  and  that  no  supplemental 
petitions  are  allowed  if  the  first  petition  is  deemed 
insufficient.   We  have  found  no  California  case  on  point,  but 
State  V.  Coe  (1957)  49  W.2d  849,  307  P. 2d  279  provides  persuasive 
gu  idance . 

In  Coe,  proponents  filed  copies  of  their  proposed 
initiative  with  the  secretary  of  state  in  September  of  1956. 
Thereafter,  the  secretary  of  state  gave  it  a  serial  number,  the 
attorney  general  prepared  a  ballot  title  for  it,  the  initiative 
petition  was  circulated  and  on  January  4,  1957,  it  was  submitted 
to  the  secretary  of  state  with  85,000  signatures.   The  secretary 
of  state  refused  to  accept  it,  whereupon  this  legal  proceeding 
was  instituted. 

Until  December  6,  1956,  the  seventh  amendment  to  the  state 
constitution  required  only  50,000  signatures  on  such  petitions. 
At  that  time,  the  thirtieth  amendment  to  the  state  constitution 
went  into  effect,  expressly  superseding  the  seventh  amendment  and 
set^ting  forth  a  new  signature  requirement.   Under  the  new 
requirement,  the  petition  was  insufficient  to  qualify  for  the 
ballot. 

The  court  remarked,  at  307  P. 2d  280: 

Simply  stated,  the  only  issue  is:   What  was 
the  law  on  January  4,  1957,  when  the  petitions 
were  offered  for  filing  and  rejected? 


The  relators  state  their  contentions  as 
follows : 

'1.   SJR  was  intended,  and  the  presumption 
is,  to  operate  prospectively  from  its  effective 
date  of  December  6,  1956.   Since  Initiative  24 
was  begun  and  in  circulation  prior  to  that  date, 
SJR  4  does  not  apply. 

'2.   Regardless  of  whether  SJR  4  was  to  act 
prospectively  or  retrospectively  relators  have 
certain  rights  that  could  not  be  taken  from  them 
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under  protection  of  the  due  process  clauses  of 
the  state  and  federal  constitutions. 

'3.   This  court  should  be  hesitant  to 
construe  SJR  4  so  as  to  deprive  the  85,806 
signers  of  Initiative  24  and  legal  voters  of  this 
state  and  relators  of  their  sovereign  rights  of 
the  initiative  process  commenced  by  them  long 
prior  to  the  effective  date  of  SJR  4.' 

And  the  court  held,  at  307  P. 2d  281: 

The  petitions,  when  offered  for  filing 
January  4,  1957,  did  not  contain  the  number  of 
signatures  required  by  the  thirtieth  amendment; 
consequently,  the  secretary  of  state  could  not 
accept  them  for  filing,  and  his  action  in  this 
respect  was  correct.   This  is  not  giving  the 
thirtieth  amendment  a  retrospective  operation,  as 
the  petitioners  claim,  for  such  was  the  law  at 
the  time  the  petitions  were  offered  for  filing. 

There  is  no  question  of  the  violation  of  any 
vested  right  guaranteed  by  the  Fourteenth 
Amendment  to  the  United  States  constitution.   In 
State  ex  rel.  Harris  v.  Hinkle,  130  Wash.  419, 
434,  227  P.  861,  it  was  held  that  no  rights 
attached  until  the  petitions  were  canvassed. 

It  is  fundamental  that  no  one  can  have  a 
vested  right  in  any  general  rule  of  law  or  policy 
of  legislation  which  entitles  him  to  insist  that 
it  remain  unchanged  for  his  benefit.   [Citations.] 


654-655 


See  also  Wilcox  v.  Enstad,  supra,  122  Cal.App.3d  at 


Real  parties  also  assert  that  the  relief 
sought  by  petitioner  is  barred  by  the  affirmative 
defense  of  equitable  estoppel  because  they 
relied,  in  filing  early,  on  the  clerk's 
representation  that  a  supplemental  filing  period 
and  an  actual  count  would  be  available  to  them  if 
the  random  sample  showed  signatures  on  the 
original  petition  to  be  insufficient 


.  .  .  However,  the  policies  favoring  the 
right  of  recall  do  not  mean  that  valid  procedural 
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requirements  may  be  ignored  (citation] ;  the  same 
argument  -  disappointment  of  the  expectations  of 
the  public  -  could  be  made  whenever  a  statutory 
provision  is  overlooked  or  misconstrued. 

However,  there  is  a  fundamental  consideration  of  fairness 
recognized  in  every  legal  system  that  settled  expectations 
honestly  arrived  at  with  respect  to  substantial  interests  ought 
not  to  be  defeated.   Thus,  if  an  amendment  to  a  procedural 
statute  operates  immediately  to  cut  off  an  existing  remedy  or 
within  so  short  a  time  as  to  give  the  party  no  reasonable 
opportunity  to  exercise  the  remedy,  then  the  application  of  the 
amended  statute  is  unconstitutional  as  to  that  party.   People  v, 
Nevarez  (1982)  130  Cal.App.3d  388,  395-396,  181  Cal.Rptr.  691. 
It  is  our  opinion  that  the  application  of  the  elections  law  as 
amended  to  the  recall  petition  now  in  your  office  does  not 
present  such  a  problem. 


You  are  advised  that  supplemental  recall  petitions  are  no 
longer  permissible,  regardless  of  the  method  of  determination 
used.   The  recall  petition,  which  was  filed  after  the  new  law 
took  effect,  is  governed  by  the  new  law. 

Respectfully  submitted 

GEORGE  AGNOST,  CITY  ATTORNEY 


\ 

Burk  E.  Delventhal 
Deputy  City  Attorney 

Elizabeth  M.  Katz 
Legal  Assistant 
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San  Francisco  Municipal  Election  Campaign 
Contribution  Control  Ordinance  and  State  Law 
Provisions  Governing  Recall  Election 


Dianne  Feinstein 
Mayor 

Thomas  A.  Toomey,  Jr. 
Chief  Deputy  City  Attorney 
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QUESTIONS  PRESENTED 


1.  Is  the  Municipal  Election  Campaign  Contribution 
Control  Ordinance  applicable  to  recall  elections? 

2.  Does  that  ordinance  impose  a  limitation  on 
contributions  in  recall  elections? 

3.  What  disposition  may  be  made  of  unexpended  campaign 
contributions  in  a  recall  election? 


level? 


4.     What  state  laws  govern  a  recall  election  at  the  local 


CONCLUSIONS 


1.  Yes. 

2.  No. 

3.  They  may  be  returned  to  contributors  on  a  pro  rata 
basis  or  donated  to  charity. 

4.  See  analysis. 


Dianne  Feinstein  2  February  1,  1983 


ANALYSIS 


The  filing  of  the  recall  petition  in  the  office  of  the 
Registrar  of  Voters  has  prompted  this  office  to  examine  the  San 
Francisco  Municipal  Election  Campaign  Contribution  Control 
Ordinance  and  relevant  provisions  of  state  law.   Questions  have 
arisen  regarding  the  following  issues: 

Application  of  the  Municipal  Election  Campaign  Contribution 
Control  Ordinance  To  Recall  Elections. 

Section  16.503  of  the  ordinance  contains  definitions.   An 
"election"  is  defined  to  include  a  recall  election.   See  Section 
16.503(e).   A  "measure"  is  defined  to  include  a  "proposition 
submitted  to  a  popular  vote  at  an  election,  whether  by 
initiative,  referendum  or  recall  procedure".   See  Section 
16.503(g) . 

And  generally  the  ordinance's  requirements  relating  to 
trust  accounts  (Section  16.505),  to  permissible  uses  of 
unexpended  contributions  (Section  6.510),  and  to  the 
incorporation  of  state  law  (Section  16.504,  discussed  more  fully 
below)  are  applicable  to  recall  elections.   Therefore  it  must  be 
concluded  that  the  ordinance  does  apply  to  recall  elections. 

No  Contribution  Limitations  In  Recall  Elections. 

As  originally  enacted,  the  ordinance  (San  Francisco 
Administrative  Code  Sections  16.501  through  16.519)  provided 
contribution  limitations  for  two  types  of  campaigns. 

The  ordinance  then  provided  in  Section  16.503(c)  and  still 
provides  in  Section  16.503(a)  as  follows: 

'Candidate'  shall  mean  any  individual  listed  on 
the  ballot  for  nomination  for  or  election  to  any 
city  and  county  office  or  who  otherwise  has  taken 
affirmative  action  to  seek  nomination  or  election 
to  such  office. 

In  Section  16.503(i)  and  now  in  Section  16.503(g)  the 
ordinance  then  provided  and  still  provides  as  follows: 

'Measure'  shall  mean  any  city  and  county  charter 
amendment  or  other  proposition  submitted  to  a 
popular  vote  at  an  election,  whether  by 
initiative,  referendum  or  recall  procedure  or 
otherwise,  or  circulated  for  purposes  of 
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submission  to  a  popular  vote  at  any  election, 
whether  or  not  the  proposition  qualifies  for  the 
ballot.   (Emphasis  added.) 

The  ordinance  made  and  continues  to  make  a  basic 
distinction  between  candidate  and  ballot  measure  elections. 
Clearly,  under  these  two  sections,  a  recall  was  and  is  considered 
a  "measure"  and  would  be  governed  by  any  contribution  limitations 
imposed  by  the  ordinance  on  measures. 

Prior  to  a  1982  amendment,  the  ordinance  contained  two 
sections  (pertinent  here)  which  governed  limitations  on 
contributions. 

First;   Section  16.508(a)  dealt  with  a  limitation  on 
contributions  to  an  election  in  support  of  or  in  opposition  to  a 
candidate.   This  limitation  is  $750.00.   This  limitation  does  not 
apply  to  a  recall  election  because  the  individual  who  is  the 
subject  of  the  recall  is  not  seeking  nomination  or  election  to  an 
office. 

Second;   Section  16.508(b)(1)  dealt  with  a  limitation  on 
contributions  to  an  election  in  support  of  or  in  opposition  to  a 
measure  requiring  a  majority  vote.   This  limitation  was  $750.00. 
This  limitation  would  have  applied  to  a  recall  election  because  a 
recall  election  is  defined  as  a  "measure"  under  Section  16.503(g). 

The  United  States  Supreme  Court  in  Citizens  Against  Rent 
Control  V.  Berkeley  (1981)  held  that  a  limitation  on 
contributions  in  ballot  measure  campaigns  was  unconstitutional. 
In  order  to  conform  our  ordinance  to  the  Supreme  Court  decision, 
it  was  necessary  to  amend  it.   Our  ordinance  was  amended  in  1982 
by  deleting  Section  16.508(b)(1)  which  imposed  the  $750.00  limit 
on  contributions  in  ballot  measure  campaigns.   The  ordinance 
remains  the  same  in  all  other  respects. 

As  our  ordinance  now  reads,  it  still  places  a  recall 
election  in  the  definition  of  a  measure.   A  recall  election  does 
not  fit  under  the  definition  of  a  candidate.   There  is  no 
contribution  limitation  on  measures.   Therefore,  since  the  1982 
amendment  to  the  ordinance,  there  is  no  contribution  limitation 
applicable  to  recall  elections. 


Disposition  of  Unexpended  Campaign  Contributions  In  Recall 
Elections . 

The  ordinance's  provisions  relating  to  unexpended 
contributions  expressly  govern  disposition  of  unexpended 
contributions  in  both  candidate  and  ballot  measure  campaigns. 
See  Section  16.510  (paragraph  4). 
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By  the  provisions  of  this  paragraph,  contributions  to  a 
candidate  or  measure  may  (1)  be  returned  on  a  pro-rata  basis  to 
those  persons  making  contributions;  (2)  be  donated  to  a 
charitable  organization;  and  (3)  in  the  case  of  donations  to  a 
candidate,  be  transferred  to  any  legally  constituted  committee  on 
behalf  of  the  candidate. 

Since  the  contributions  in  a  recall  election  are 
contributions  to  a  measure  they  may  only  be  returned  pro-rata  to 
the  contributors  or  donated  to  a  charitable  organization. 
Therefore  the  elected  official  subject  to  recall  must  return 
unexpended  funds  to  donors  on  a  pro-rata  basis  or  donate  those 
funds  to  charity. 

State  Law  Provisions  Governing  Solicitation,  Acceptance  and 
Expenditure  of  Contribution  In  Recall  Elections. 

A  recall  campaign  is  subject  to  the  Political  Reform  Act, 
Government  Code  Section  81000  et  seq. ,  and  to  the  Elections  Code 
Section  12300  et  seq. 

As  mentioned  previously.  Section  16.504  of  our  ordinance 
adopts  certain  provisions  of  the  Political  Reform  Act.   One  of 
the  features  of  the  Act  which  we  adopt  and  have  used  in  the  past 
is  the  reporting  feature. 

(a)  Government  Code  Section  82007  provides  that  a  candidate 
includes  any  officeholder  who  is  the  subject  of  a  recall  election, 

(b)  Section  82022  provides  that  an  election  includes  a 
recall  election. 

(c)  Section  84200  provides  for  filing  of  campaign 
statement.   Subdivision  (c)  of  Section  84200  sets  forth  explicit 
filing  dates  for  elections  not  held  in  June  or  November.   This 
paragraph  would  apply  and  govern  the  filing  dates  for  a  recall 
election.   The  filing  dates  under  this  section  are  as  follows: 

(1)  -  40  days  before  the  election. 

(2)  -  12  days  before  the  election. 

(3)  -  65  days  after  the  election. 


Dianne  Feinstein 
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(d)  The  Elections  Code,  Section  12300  et  seq. ,  regulates 
campaign  funds.   Included  within  the  scope  of  a  candidate  subject 
to  the  limitation  of  that  section  is  any  officeholder  who  is 
subject  to  a  recall  election.   And  Elections  Code  Section  12401 
prohibits  personal  use  of  campaign  funds. 


Very  truly  yours, 

GEORGE  AGNOST 
City  Attorney 


THOMAS  A.  TOOMEY,  JR'i 
Chief  Deputy  City  Attorney 


APPROVED; 


GEORGE  AGNOST 
City  Attorney 
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Residency  Requirements  for  Municipal  Court 
Attaches 

Civil  Service  Commission 

(oral  request  of  January  10,  1983) '^^>«''J""'=-''^TS  DEPV 


Burk  E.  Delventhal 
Thomas  J.  Owen 
Deputy  City  Attorneys 

QUESTION  PRESENTED 
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SAN    FRANCISCO 

pi  l>i>  "^  •  i"0  APV 


Would  the  repeal  of  Government  Code  Section  71140.1  create 
residency  requirement  for  Municipal  Court  attaches? 


CONCLUSION 


No, 


ANALYSIS 

You  have  inquired  whether  the  repeal  of  Government  Code 
Section  71140.1  would  create  a  residency  requirements  for 
municipal  court  attaches.   Section  71140.1  provides  as  follows: 

The  attaches  of  a  municipal  court  may  reside  in 
counties  adjoining  the  county  in  which  they  are 

employed . 
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Section  71140.1,  as  added  by  the  Statutes  of  1957  (c.  1630, 
p.  2996,  §1),  originally  provided  as  follows: 

The  attaches  of  a  municipal  court  may  reside 
temporarily  in  counties  adjoining  the  county  in 
which  they  are  employed  if  such  temporary 
residence  does  not  deprive  them  of  their  status 
as  electors  of  the  judicial  district  or  city  and 
county  in  which  they  are  appointed  or  elected. 

Hence,  in  1957,  attaches  of  a  municipal  court  were  required  to 
reside  in  the  county  where  they  were  appointed,  except  that  they 
could  establish  temporary  residence  in  adjoining  counties 
providing  that  they  continued  to  be  electors  of  the  judicial 
district  in  which  they  were  appointed. 

In  1959,  the  word  "judicial  district"  in  the  last  clause 
of  this  section  was  deleted  and  the  word  "county"  was  inserted  in 
its  place.   (Stats.  1959,  c.  584,  p.  2543,  §1).   As  amended,  it 
read : 

The  attaches  of  a  municipal  court  may  reside 
temporarily  in  counties  adjoining  the  county  in 
which  they  are  employed  if  such  temporary 
residence  does  not  deprive  them  of  their  status 
as  electors  of  the  county  or  city  and  county  in 
which  they  are  appointed  or  elected. 

Hence,  in  1959,  attaches  of  a  municipal  court  were  required  to  be 
residents  of  the  county  or  city  and  county  in  which  they  were 
appointed,  again  with  the  exception  that  they  could  establish 
temporary  residence  in  adjoining  counties  providing  that  they 
continued  to  be  electors  of  the  county  or  city  and  county  in 
which  they  were  appointed. 

In  1969,  this  section  was  rewritten  to  read  as  it  now 
appears.   (Stats.  1969,  c.  97,  p.  220,  §1).   In  its  current  form, 
as  a  result  of  the  1969  amendments,  the  statute  makes  no  sense. 
The  residency  requirement  for  municipal  court  attaches  was 
amended  out  of  Section  71140.1,  leaving  the  remaining  language 
meaningless.   Thus,  it  would  appear  that  the  current  language, 
which  suggests  a  grant  of  authorization  that  may  be  withdrawn  by 
repeal  of  this  section,  is,  in  fact,  the  result  of  an  inartful 
attempt  to  withdraw  the  prior  restriction  on  residency,  and 
repeal  of  the  Section  would  have  no  practical  effect  beyond  the 
elimination  of  a  now  pointless  provision. 


Civil  Service  Commission 


February  1,  1983 


An  examination  of  the  Government  Code  reveals  no  other 
restrictions  on  the  residency  of  municipal  court  attaches. 
Section  71140,  which  does  restrict  residency  of  judges  of  the 
municipal  court  and  of  judges  and  attaches  of  the  justice  court, 
does  not  apply  to  municipal  court  attaches.   In  reviewing  a 
predecessor  of  Section  74110,  the  attorney  general  opined  that 
the  legislative  omission  as  to  muncipal  court  attaches  was 
deliberate,  and  that  the  section  was  not  intended  to  apply  to 
municipal  court  clerks  and  attaches.   See  21  Cal.  Atty.  Gen.  Ops. 
51. 

Municipal  court  attaches  possess  a  hybrid  status  as  both 
state  and  local  employees.   In  the  absence  of  any  state-imposed 
restrictions  on  the  residency  of  municipal  court  attaches,  said 
employees  are  subject  only  to  whatever  local  restrictions  may  be 
imposed  by  the  Charter  of  the  city  and  county.   The  power  to 
impose  residency  requirements  at  the  local  level  has  been 
severely  limited  by  Article  XI,  Section  10(b)  of  the  California 
Constitution.   At  this  time,  there  is  no  residency  requirement 
for  employees  of  the  City  and  County  of  San  Francisco. 

You  are  so  advised. 


APPROVED ! 


George  agnost 

city  Attorney 


Respectfully  submitted, 
GEORGE  AGNOST 


Deputy  City  Attorney 

Thomas  J.^^:::0wen 
Deputy  City  Attorney 
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Whether  Allocation  of  Free  Space  in  City  Hall  for 
Use  of  Nev;s  Media  Constitutes  a  Gift  of  Public 
Funds 


The  Honorable  Ira  A.  Brown,  Jr. 
Presiding  Judge,  Superior  Court 

Burk  E.  Delventhal 
Deouty  City  Attorney 
Elizabeth  M.  Katz 
Leaal  Assistant 


FEB  2  0  1983 

8AN  FKANCmCO 


QUESTION  PRESENTED 

Does  the  allocation  of  free  space  in  citv  hall  for  use  of 
the  news  media  constitute  a  aift  of  Dublic  funds? 


CONCLUSION 

The  allocation  of  free  space  in  city  hall  for  use  of  the 
nev.'s  iTiedia  serves  a  public  purpose  and  therefore  does  not 
constitute  a  gift  of  public  funds. 

INTRODUCTION 

On  January  1,  1983,  you  orally  requested  this  office  to 
render  a  legal  opinion  on  the  question  whether  the  allocation  of 
free  space  in  city  hall  for  use  of  the  news  media  constitutes  a 
gift  of  public  funds.   Before  we  present  our  legal  analysis  and 
conclusion,  we  briefly  review  the  history  of  the  allocation  of 
city  hall  space  for  use  of  the  news  media  and  the  authority  for 
allocation  of  space  in  city  hall. 
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Superior  Court,"  includps  press  and  jury  rooms.   In  1964,  the 
board  of  suoervisors  passed  two  ordinances  (numbers  36-64  and 
128-64)  that  appropriated  monies  for  the  press  rooms,  including 
$3715.25  earmarked  for  room  460.   The  1977  Examiner  article  just 
mentioned  also  revealed  that  the  Superior  Court  had  been  paying 
for  telephone  service  in  the  4th  floor  press  room,  while  the  city 
and  county  paid  for  service  in  the  2d  floor  press  room.   In  1981 
the  estimated  value  of  room  460,  including  light,  heat,  water, 
elevator  and  janitor  service  was  $1.50  per  square  foot  per  month. 

Section  4.1  of  the  San  Francisco  Administrative  Code 
aoverns  the  allocation  of  office  space  in  city  hall.  That 
Section  provides: 

The  director  of  property  shall  have  charae  of 
the  allocation  of  office  space  in  the  city  hall 
and  hall  of  justice.   Any  department  or  office 
reauirinq  additional  office  space  in  the  city 
hall  or  hall  of  justice  shall  make  application 
therefor  to  the  director  of  property. 
Departments  and  offices  in  charge  of  other  public 
buildinos  may  transfer  control  of  any  office 
soace  to  the  director  of  property,  who  shall 
thereafter  be  in  charge  thereof,  until  requested 
to  retransfer  such  space.   Any  assianment  of 
office  space  or  any  proposed  remodeling  of  any  of 
the  foregoing  properties,  while  under  the  control 
of  the  director  of  property,  shall  reouire  the 
approval  of  the  chief  administrative  officer  and 
the  cost  of  remodeling  shall  be  subject  to  the 
provisions  of  the  annual  or  supplementary 
aporopr iat ion  ordinances.   (Ord.  No.  6329  (1939), 
Sec.  1.) 

Althouqh  the  history  of  the  allocation  of  free  space  for 
use  of  nev/s  media  in  city  hall  is  not  complete,  the  records  do 
justify  the  conclusion  that  the  allocation  was  m.ane  under  the 
sanction  of  those  with  proper  authority.   The  director  of 
orooerty  today  has  that  authority.   If  an  unlawful  allocation  of 
soace  has  been  made,  it  would  be  the  director's  duty  to  take 
m'^asures  to  renemdy  the  situation.   Hence  this  opinion  is  framed 
in  terms  of  the  lawfulness  of  the  allocation  of  free  space  for 
use  of  news  media  in  city  hall  by  the  director  of  property. 


Hon  Ira  A.  "rown,  Jr.  3  February  14,  1983 


ANALYSIS 

California  Constitution  Article  XVI,  Section  6, 
paragraph  1  provides  in  relevant  part: 

The  Legislature  shall  have  no  power  to  .  .  . 
make  anv  gift  or  authorize  the  making  of  any 
aift,  of  any  public  money  or  thing  of  value  to 
any  individual,  municipal  or  other  corporation 
whatever.  .  .  . 

This  provision  embodies  a  well-established  principle  that 
precludes  the  diversion  of  public  resources  to  private  purposes. 
In  a  review  of  anv  claim  that  an  appropriation  of  public  funds  or 
property  is  a  proscribed  gift,  the  primary  question  is  whether 
the  aooropr iation  is  for  a  public  or  a  private  purpose.   The 
benefit  to  the  public  from  an  appropriation  for  a  public  purpose 
is  in  the  nature  of  a  consideration  and  thus  the  appropriation  is 
not  a  aift  even  though  private  parties  derive  some  benefit 
therefrom.   The  determ.ination  of  what  constitutes  a  public 
purDose  is  primarily  a  matter  for  legislative  (or  executive) 
discretion  and  may  not  be  displaced  by  the  courts  so  lonq  as  it 
has  a  reasonable  basis.   Kizziah  v.  Department  of  Transportation 
(IQPl)  121  '"al.ADp.3d  11,  22,  175  Cal.Rptr.  112. 

The  constitutional  prohibition  against  a  gift  of  public 
funds  or  thinas  of  value  does  not  apply  in  the  City  and  County  of 
San  Francisco,  which  operates  under  a  freeholders'  charter. 
Mullins  V.  Henderson  (1946)  75  Cal.ApD.2d  117,  132-133,  170  P. 2d 
118;  Tevis  v.  City  and  County  of  San  Francisco  (1954)  43  Cal.2d 
190,  lQfi-197,  272  P. 2d  757.   Nonetheless,  the  City  is  bound  by 
cognate  restraints. 

See  City  of  Roseville  v.  Tulley  (1942)  55  Cal.App.2d  601, 
131  F.2c  395,  testing  whether  Roseville,  a  city  operating  under  a 
freeholders'  charter,  had  made  a  gift  of  public  funds  by  paying 
for  certain  municipal  officials'  attendance  at  an  annual 
conference  of  the  League  of  California  Cities.   The  Court  of 
Appeal  reasoned,  at  55  Cal.App.2d  605,  that  a  chartered  city  is 
in  full  control  of  its  m.unicipal  affairs  absent  restrictions  or 
limitations  contained  in  its  charter.   Absent  restraints  in  a 
charter,  therefore,  any  appropriation  that  promotes  a  public 
(municipal)  puroose  is  lawful  (_id .  ,  at  606).   What  is  a  proper 
public  (municipal)  purpose  rests  in  the  sound  judgment  of  the 
local  legislative  body  and  will  not  be  upset  by  a  court  upon 
reviev;  absent  a  manifest  abuse  of  discretion  (_id.  ,  at  607-609). 
That  some  private  benefit  may  also  result  is  incidental.   City  of 
Los  Anoeles  v.  Superior  Court  (1959)  51  Cal.2d  423,  433-434,  333 
P. 2d  745.   See  also  Cane  v.  City  and  County  of  San  Francisco 
(197R)  78  Cal.App.3d  654,  144  Cal.Rptr.  316. 
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In  view  of  the  above,  it  is  clear  that  a  (ieterminat ion 
whether  an  act  constitutes  a  qift  of  public  funds  proceeds  in  the 
sane  fashion  when  a  state  action  is  challenged  under  the 
California  Constitution,  Article  XVI,  Section  6,  or  a  municipal 
action  is  challenged  under  cognate  rules  of  law.   The  allocation 
of  free  space  for  use  of  news  media  in  city  hall  by  the  director 
of  property  must  be  examined  according  to  the  aforementioned 
rules  and  standards. 

Although  we  are  sure  that  the  allocation  of  free  space  for 
use  of  the  news  media  is  a  common  practice  in  government  offices, 
we  have  found  no  case  in  California  or  in  any  sister  state 
discussing  the  issue  whether  such  allocation  constitutes  a  gift 
of  public  funds.   Nonetheless,  we  have  little  doubt  that  this 
traditional  practice  serves  a  public  purpose. 

The  press  has  a  preferred  position  in  our 
constitutional  scheme,  not  to  enable  it  to  m.ake 
money,  not  to  set  newsmen  apart  as  a  favored 
class,  but  to  bring  fulfillment  to  the  public's 
right  to  know.   The  right  to  know  is  crucial  to 
the  Governing  powers  of  the  people. 

Prarzhuro  v.  Haves  (1°72)  40P  U.S.  665,  721,  33  L.Ed. 2d  626,  92 
S.Ct.  2''i4  6. 

Of  course,  the  U.S.  Supreme  Court  was  not  the  first  to 
consider  the  press  essential  to  good  government. 

v:<^re  it  left  to  me  to  decide  whether  we  should 
have  a  government  without  newspapers,  or  newspapers 
v.'ithout  a  government,  I  should  not  hesitate  a  moment 
to  prefer  the  latter. 


No  Government  should  be  without  censors;  and 
where  the  press  is  free  none  ever  will. 

Thomas  Jefferson,  Writings,  Vol.  VI,  p.  55,  and  Vol.  XIV,  p.  382. 

As  the  U.S.  SuDreme  Court  remarked  in  Thornhill  v.  State  of 
Alabama  (1939)  310  U.S.  88,  95,  84  L.Ed.  1093,  60  S.Ct.  736 

.  .  .  Those  who  won  our  independence  had  confidence 
in  the  power  of  free  and  fearless  reasoning  and 
communication  of  ideas  to  discover  and  spread 
political  and  econom.ic  truth.  .  .  .   Abridgment  of 
freedom  of  speech  and  of  the  press,  however,  impairs 
those  opportunities  for  public  education  that  are 
essential  to  effective  exercise  of  the  power  of 
correcting  error  through  the  processes  of  popular 
government. 


Hon  Ira  A.  Brown,  Jr, 


February  14,  1983 


See  also  Tiir.e,  Inc.  v.  Hill  (1967)  385  U.S.  374,  389,  17 
L.Ed. 2d  456,  87  S.Ct.  534: 

.  .  .  Those  [constitutional]  guarantees  are  not  so 
much  for  the  benefit  of  the  press  so  much  as  for  the 
benefit  of  all  of  us.   A  broadly  defined  freedom  of 
the  press  assures  the  maintenance  of  our  political 
svstem  and  an  ooen  society. 

The  public's  right  to  know  emh>races  not  only  the  executive 
and  leaislative  branches  of  government  but  also  the  judiciary. 
The  Supreme  Court  of  California  observed  in  In  Re  Shortridge 
(lpa3)  99  Cal.  526,  530-531,  34  P.  227: 
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Kuch  has  been  said  about  the  public's  right  to  knov.-  and  the 
role  of  the  press  vis-a-vis  the  criminal  courts.   See,  for 
examnle,  Shenr^ard  v.  Maxwell  (1966)  384  U.S.  333,  350,  16  L.Ed. 2d 
600,  86  S.Ct.  1507,  and  Nebraska  Free  Press  Association  v.  Stuart 
(1975)  427  U.S.  539,  589,  A9    L.Ed. 2d  6R3,  96  S.Ct.  2791. 

It  is  eoually  clear  that  the  public's  right  to  knov;  and  the 
role  of  the  press  in  fulfilling  that  right  extends  to  civil  court 
proceedinas.   See  State  v.  Tyson  (Fla.App.  1975)  313  So. 2d  777, 
79  A.L.R.3d  382,  reh.  den.  (1975)  328  So. 2d  257,  and  Oherman, 
"Annot.,  Propriety  of  Exclusion  of  Press  and  Other  Media 
Representat ioves  from  Civil  Trial,"  79  A.L.R.3d  401. 

In  view  of  the  important  role  played  by  the  press  in 
securina  information  for  the  public  reaarding  the  administration 
of  their  affairs,  it  cannot  be  concluded  that  the  director  of 
propertv  acted  unlawfully  in  allocating  city  hall  space,  free  of 
charge,  for  use  by  the  nev;s  media.   The  allocation  of  such  free 
sDace  facilitates  and  encourages  media  coverage  of  executive, 
legislative  and  judicial  proceedings.   The  greater  the  media 
access  to  and  renortina  on  the  administration  of  public  affairs, 
the  higher  the  level  of  information  available  to  the  public. 


Hon  Ira  A.  Brown,  Jr. 


February  14,  1983 


An  informed  citizenry  is  essential  to  the  strength  of  all 
democratic  institutions.   There  is  a  manifest  public  purpose  in 
facilitating  coverage  of  and  reporting  on  the  public's  affairs  by 
as  many  news  media  as  possible.   Providing  space  free  of  charge 
makes  coverage  of  public  affairs  less  costly  for  the  more 
established  media  and  possible  for  those  newsgatherers  with  a 
more  limited  readership,  or  listening  or  viewing  audience.   The 
provision  of  free  space  is  likely  to  promote  a  broader  range  of 
coveraae  of  the  public's  affairs,  thus  enriching  the  information 
available  to  the  public. 

In  summary,  we  conclude  that  the  provision  of  free  space  in 

city  hall  for  the  use  of  news  media  reporting  on  the  executive, 

legislative  and  judicial  processes  of  government  serves  a  public 
purpose. 

This  does  not  mean,  however,  that  the  nev;s  media  have  an 
absolute  right  to  occupy  any  free  space  in  city  hall  or  an 
absolute  riaht  to  occupy  a  certain  amount  of  space  in  a  certain 
location.   Newsgather ing  is  essential  to  the  freedom,  of  the  press 
and  the  public's  right  to  know,  but  the  First  Amendment  does  not 
guarantee  the  press  a  right  of  special  access  to  information 
unavailable  to  the  public  in  general.   Pell  v.  Procunier  (1974) 
417  U.S.  817,  834,  41  L.Ed. 2d  495,  94  S.Ct.  2800. 


You  are  so  advised 


Respectfully  submitted. 


GEORGE    AGKOST 
CjArvy  Attorney 


BWrk  Ef  De! 

Deputy  City  Attorney 


Elizabeth  M.  Katz 
Legal  Assistant 


APPROVED: 


(X< 


GEORGE  AQNOST 
City  Attorney 


^^^( 
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G*org«  Agnost, 
'   City  Attornay 
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^  OPINION  NO.  83  -  11 


SUBJECT:     Responsibility  for  Costs  of  Appointing  Additional 
Counsel  For  Indigent  Defendants  in  Capital  Cases. 


REOUESTED  BY:   Hon.  Thomas  Dandurand 

Judge  of  the  Superior  Court 


PREPARED  BY; 


Burk  E.  Delventhal 
Thomas  J.  Owen 
Deputy  City  Attorneys 


FEB  2  5  Ibb'J 

8AN  FRANCitov;o 


QUESTION  PRESENTED 

Is  the  state  or  the  county  responsible  for  the  costs  of 
appointing  additional  counsel  for  indigent  defendants  in  capital 
cases? 


CONCLUSION 

The  county  is  responsible  for  the  costs  of  appointing 
additional  counsel  for  indigent  defendants  in  capital  cases, 
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In  its  decision  in  Keenan  v.  Superior  Court  of  the  City  and 
County  of  San  Francisco  (1982)  30  Cal.3d  750,  mod.  31  Cal.3d 
424,  the  Court  ruled  that  the  decision  to  appoint  a  second 
defense  attorney  in  capital  cases,  and  to  allocate  funds  for  such 
purpose,  was  within  the  sound  discretion  of  the  trial  court,  and 
that,  under  the  facts  presented,  the  denial  of  Mr.  Keenan's 
motion  was  an  abuse  of  discretion. 


ANALYSIS 

The  right  to  counsel  of  a  person  charged  with  a  crime  is 
guaranteed  by  both  the  federal  and  state  Consitutions .   U.S. 
Const.,  6th  Amend.;  Cal.  Const.,  art.  I,  sec.  15.   To  meet  the 
constitutional  standard,  the  defendant  must  be  provided  effective 
legal  assistance  in  the  preparation  and  trial  of  the  case. 
Powell  V.  Alabama  (1932)  287  U.S.  45,  71;  McMann  v.  Richardson 
(1970)  397  U.S.  759,  771.   If  a  criminal  defendant  is  unable  to 
employ  private  counsel,  the  court  must  appoint  an  attorney  to 
represent  him.   Gideon  v.  Wainwright  (1963)  372  U.S.  335.   The 
right  to  effective  counsel  also  includes  the  right  to  ancillary 
services  necessary  in  the  preparation  of  a  defense.   In  re 
Ketchel  (1968)  68  Cal. 2d  397;  People  v.  Faxel  (1979)  91 
Cal.App.3d  327,  330;  Mason  v.  State  of  Arizona  (9th  Cir.  1974) 
504  F.2d  1345,  1351. 

California  Penal  Code  Section  987,  subd.  (b) ,  provides,  in 
relevant  part,  as  follows: 

In  a  capital  case,  if  the  defendant  appears  for 
arraignment  without  counsel,  the  court  shall  inform 
him  that  he  must  be  represented  by  counsel  at  all 
stages  of  the  preliminary  and  trial  proceedings  and 
that  such  representation  will  be  at  his  expense  if 
he  is  able  to  employ  counsel  or  at  public  expense  if 
he  is  unable  to  employ  counsel    *   *   *    jf  the 
defendant  is  unable  to  employ  counsel,  the  court 
shall  appoint  counsel  to  defend  him.    *   *   * 

Penal  Code  Section  987.6,  subd.  (a),  further  provides  that  ".  . 

the  Department  of  Finance  shall,  pursuant  to  this  section,  pay 
to  the  counties  an  amount  not  to  exceed  10  percent  of  the  amounts 
actually  expended  by  the  counties  in  providing  counsel  in 
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accordance  with  law  whether  by  public  defender,  assigned  counsel, 
or  both,  for  persons  charged  with  violations  of  state  criminal 
law   .  .  .   who  desire,  but  are  unable  to  afford,  counsel." 

Prior  to  the  Keenan  decision,  it  had  not  been  determined 
whether  the  trial  court  could  appoint  a  second  attorney  to 
represent  an  indigent  defendant  in  a  capital  case.  The  Keenan 
court  ruled  that  the  appointment  of  additional  counsel  in  such 
cases  was  properly  within  the  court's  discretion.  The  initial 
Keenan  ruling  was  premised  upon  Penal  Code  Section  987.9. 

After  the  Supreme  Court  issued  its  original  decision,  the 
Attorney  General  raised  questions  as  to  the  proper  statutory 
authorization  for  such  appointments.   The  Court  reconsidered  its 
ruling,  and,  in  its  modified  opinion,  it  agreed  that  the  second 
appointment  should  not  have  been  made  under  Penal  Code  Section 
987.9.   Under  the  terms  of  Section  987.9,  the  defense  may  make  a 
confidential  application  for  funds  for  "investigators,  experts 
and  others"  reasonably  necessary  for  the  preparation  of  the 
defense  of  an  indigent  defendant  in  a  capital  case.   The  section 
does  not  refer  to  appointment  of  an  additional  attorney.   Funds 
to  implement  section  987.9  must  be  wholly  provided  by  the  state 
(Rev.  &  Tax.  Code,  §§2207,  2231),  whereas  the  state  reimburses 
counties  for  no  more  than  10  percent  of  the  cost  of  appointed 
counsel  (Penal  Code  §987.6). 

As  the  Court  further  stated. 

The  wording  of  section  987.9,  together  with  its 
legislative  history,  lead  us  to  conclude  that  it  was 
intended  to  supplement  preexisting  provisions  for 
employment  of  defense  counsel  at  public  expense  by 
making  provision  for  services  ancillary  to  those  of 
counsel . 

Section  987,  subdivision  (b) ,  provides  that  "[i]n 
a  capital  case,  [i]f  the  defendant  is  unable  to 
employ  counsel,  the  court  shall  assign  counsel  to 
defend  him."   That  section,  together  with  other 
provisions  for  court-appointed  counsel  (see  §§987.2 
-  987.8),  provides  ample  authority  for  appointment 
of  an  additional  attorney  shown  to  be  necessary  for 
defense  of  a  capital  case.   *   *   *   The  appointment 
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is  not  an  absolute  right,  however,  and  the  decision 
as  to  whether  an  additional  attorney  should  be 
appointed  remains  within  the  sound  discretion  of  the 
trial  court.   (Footnote  omitted.) 

Keenan  v.  Superior  Court,  supra,  31  Cal.3d  424,  429-30. 

The  modification  reflects  the  Court's  determination  that 
Penal  Code  Section  987.9  did  not  authorize  the  appointment  of 
additional  counsel;  that  Section  is  intended  to  fund  the 
investigators,  experts  and  others  providing  "services  ancillary 
to  those  of  [defense]  counsel." 

CONCLUSION 
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Respectfully  suhynitted, 


Bu|^  BJr  DeTVenth^l 
Deputy  City  Attorney 


Thomas  J.  ^wen 
Deputy  City  Attorney 


APPROVED; 


^ 


GEORGE  AGNOS 
City  Attorney 
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OPINION  NO.  83-12 


SUBJECT:         Salary  of  Director  of  Social  Services 

REQUESTED  BY:     MS.  ROSE  LOU  RANDOLPH 

Director  of  Administration 

PREPARED  BY:      MICHAEL  C.  KILLELEA 
Deputy  City  Attorney 


QUESTION  PRESENTED 

Whether  the  compensation  of  the  Director  of  Social 
Services  can  be  fixed  by  the  Social  Services  Commission 
without  reference  to  the  salary  survey  procedures  of 
Section  8.407  of  the  Charter. 

CONCLUSION 

The  Social  Services  Commission  has  the  authority  to  fix 
the  salary  of  the  Director  of  Social  Services  subject  only  to 
the  budgetary  provisions  of  the  Charter.   Such  power  is  not 
subject  to  the  salary  survey  procedures  of  Section  8.407  of 
the  Charter . 

ANALYSIS 

The  Social  Services  Commission  is  given  the  authority  to 
fix  the  salary  of  the  Director  of  Social  Services  subject  only 
to  the  budgetary  restraints  of  the  Charter.   Section  3.571  of 
the  Charter  provides  in  pertinent  part: 

"The  commission  shall  appoint  and, 
subject  to  the  budgetary  provisions  of  this 
charter,  fix  the  salary  of  a  director  of 
social  services  who  shall  serve  at  the 
pleasure  of  said  commission  and  shall  not  be 
subject  to  the  civil  service  provisions  of 
the  charter . " 


OPINION  NO.  83-12 
Ms.  Rose  Lou  Randolph  2  February  23,  1983 


The  only  restraint  on  the  Social  Services  Commission  is 
the  budgetary  provisions  of  the  Charter.  In  those  instances, 
when  the  Social  Services  Commission  exercises  its  powers  under 
Section  3.571  of  the  Charter,  the  Civil  Service  Commission  is 
precluded  from  establishing  a  generally  prevailing  wage  for 
the  Director's  position  under  the  salary  survey  procedures  of 
Section  8.407  of  the  Charter. 

The  budgetary  restraints  on  the  Social  Services 
Commission  arise  under  the  power  of  the  Mayor  and  the  Board  of 
Supervisors  over  the  budget.   The  Mayor  may  decrease  any  item 
for  personal  services  contained  in  the  budget  estimates 
(Section  6.203,  Charter).   The  budget  estimates  and  proposed 
budget  are  submitted  by  the  Mayor  to  the  Board  of  Supervisors, 
together  with  a  draft  of  the  annual  appropriation  ordinance 
(Section  6.203,  Charter).   The  Board  of  Supervisors  may 
decrease  or  reject  any  item  contained  in  the  proposed  budget 
and  may  decrease  any  total  amount  for  personal  services 
contained  in  the  proposed  budget  (Section  6.205,  Charter). 
The  Board  is  precluded  from  increasing  any  amount  or  adding 
any  new  item  for  personal  services  unless  requested  in  writing 
to  do  so  by  the  Mayor  on  the  recommendation  of  the  chief 
administrative  officer,  board  or  commission  in  charge  of  the 
department  (Section  6.205,  Charter).   The  Mayor  retains  a 
right  to  veto  any  item  in  the  appropriation  ordinance 
(Section  6.206,  Charter). 

In  conclusion,  the  budgetary  provisions  of  the  Charter 
place  control  over  the  Social  Services  Commission  in  fixing 
the  salary  of  its  Director  under  Section  3.571  of  the  Charter. 
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Since  the  salary  fixing  authority  of  the  Social  Services 
Commission  is  subject  to  the  budgetary  provisions  of  the 
Charter,  the  budget  estimate  of  your  department  must 
separately  state  the  compensation  established  by  the 
Commission  for  its  Director  so  that  the  Mayor  and  the  Board  of 
Supervisors  can  exercise  their  control  over  this  salary  item 
of  the  budget. 

Very  truly  yours, 

GEORGE  AGNOST 
City  Attorney 


By; 


^U^^Oc^ 


MICHAEL  C.  KILLELEA 
Deputy  City  Attorney 


APPROVED : 


City  Attorney 
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Gvorg*  Agnost, 
■/  ^   City  Attorney  ~^;n 
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SAN  FRANCISCO 


SUBJECT ; 


'^   OPINION  NO.  83-13 

Authority  of  the  Board  of  Supervisors  to  Agree  Not 
to  Propose  Amendments  To  Portions  of  the  Charter 
For  the  Term  of  a  Contract  or  Memorandum  of 
Understanding 


REQUESTED  BY:   John  L.  Taylor 

Clerk  of  the  Board 


PREPARED  BY; 


Philip  S.  Ward 
Deputy  City  Attorney 


QUESTION  PRESENTED 

May  the  Board  of  Supervisors  enter  into  a  contract  or 
memorandum  of  understanding  in  which  it  agrees  for  the  term 
thereof  not  to  propose  amendments  to  portions  of  the  Charter? 


No 


CONCLUSION 


ANALYSIS 


The  governing  body  of  a  city  or  county  derives  its 
authority  to  propose  charter  amendments  to  the  electorate  from 
Article  XI,  Section  3(b)  of  the  California  Constitution  which 
provides  that: 

"The  governing  body  or  charter  commission  of  a 
county  or  city  may  propose  a  charter  or  revision. 
Amendment  or  repeal  may  be  proposed  by  initiative 
or  by  the  governing  body. " 

The  only  restrictions  on  the  exercise  of  this  grant  of 
authority  are  found  in  Government  Code  sections  34450,  et  seq.  , 
which  were  enacted  by  the  Legislature  to  provide  a  framework 
within  which  the  charter  amendment  process  was  to  function. 
These  statutory  regulations  or  guidelines,  embodying  a 
legislative  declaration  of  statewide  concern,  control  over 
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conflicting  provisions  of  local  law,  including  home  rule 
charters.   District  Election  of  Supervisors  Committee,  etc  v. 
O'Connor,  78  Cal.App.3d  261,  274  (1978). 

These  provisions  aside,  the  authority  of  the  governing  body 
of  a  city  or  county  to  propose  charter  amendments  is  otherwise 
unrestricted.   For  example,  a  board  of  supervisors  may  not  be 
compelled  to  meet  and  confer  with  employee  representatives  under 
the  Meyers-Mi  lias-Brown  Act,  Government  Code  sections  3500-3510, 
prior  to  submitting  a  proposed  amendment  to  the  electorate.   As 
the  court  declared  in  San  Francisco  Fire  Fighters,  Local  798, 
etc.  V.  Board  of  Supervisors,  96  Cal.App.3d  538,  548  (1979): 

"We  discern  in  the  state's  Constitution, 
article  XI,  section  3  ...  a  clear  purpose  that 
when  a  county's,  or  city's,  governing  body  shall 
find  it  to  be  in  the  public  interest  to  propose  a 
specific  charter  amendment  for  adoption  by  the 
electorate,  it  shall  have  the  absolute  and 
untrammeled  right  and  duty  to  do  so.   Just  as 
clearly  appears  a  corollary  intent  that  such 
charter  amendment  proposals,  or  the  decision 
whether  they  be  made  at  all,  shall  not  be  the 
product  of  bargaining  and  compromise  between  the 
public  entity's  representatives,  and  others." 

Nevertheless,  during  the  course  of  recent  labor 
negotiations  between  the  City  and  certain  recognized  employee 
organizations,  the  Board  of  Supervisors  was  independently 
considering  placing  certain  proposed  charter  amendments  on  the 
ballot.   It  was  brought  to  the  Board's  attention  that  the 
proposed  amendments  allegedly  conflicted  with  an  existing 
memorandum  of  understanding  which  for  its  term  prohibited  the 
Board  from  introducing  charter  amendments  on  a  certain  subject. 
In  view  of  the  agreement  which  it  had  approved,  the  Board 
declined  to  consider  the  proposed  aimendments  further.   The 
question  posed  is  whether  the  Board's  constitutionally  conferred 
power  to  submit  charter  amendments  for  public  vote  was  indeed 
limited  by  the  agreement. 

The  governing  body  of  a  municipal  corporation,  granted 
certain  powers  which  it  alone  can  exercise,  may  not  delegate 
those  powers  to  others,  absent  express  authority  from  the 
Legislature  or  by  charter.   San  Francisco  Fire  Fighters,  Local 
798,  etc.  V.  City  and  County  of  San  Francisco,  68  Cal.App.3d  896, 
901  (1977).   Similarly,  a  government  may  not  abdicate  its 
legislative  duties  and  responsibilities  under  law  by  voluntarily 
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disabling  itself  from  acting,  whether  by  contract  or  otherwise. 
This  rule  is  stated  in  10  McQuillan,  Municipal  Corporations 
§29.07  at  230-31  (3rd  Rev.  Ed.  1981): 

The  established  rule  is  that  municipal 
corporations  have  no  power  to  make  contracts 
which  will  embarass  or  control  them  in  the 
performance  of  their  legislative  powers  and 
duties.   Accordingly,  the  law  is  well  settled 
that  a  city  cannot  by  contract  deprive  itself  of 
any  of  its  legislative  powers,  or  governmental 
powers  .  .  .   The  municipal  authorities  .  .  . 
cannot  bargain  away  the  right  to  make  reasonable 
laws,  and  to  exercise  the  police  power  whenever 
it  becomes  necessary  to  conserve  or  promote  the 
health,  safety  or  welfare  of  the  community.   So, 
power  conferred  upon  a  city  to  contract 
respecting  a  particular  matter  does  not  confer 
power,  by  implication,  so  to  contract  with 
reference  thereto  as  to  embarass  and  interfere 
with  its  future  control  over  the  matters,  as  the 
public  interests  may  require.   Hence,  all 
contracts  which  interfere  with  the  legislative  or 
governmental  functions  of  the  municipality  are 
absolutely  void."   (Footnotes  deleted). 

See  also  Kuqler  v.  Yocum,  69  Cal.2d  371,  384  (1968);  United 
States  V.  City  and  County  of  San  Francisco,  310  U.S.  16,  28,  84 
L.Ed.  1050  (1940). 

The  courts  have  interpreted  Article  XI,  Section  3(b)  to 
include  in  a  governing  body  the  discretion  to  withdraw  a  proposed 
charter  amendment.   Thus  in  Clark  v.  Patterson,  68  Cal.App.3d  329 
(1977),  the  Board  of  Supervisors  voted  to  place  a  charter 
amendment  on  the  ballot  prescribing  disciplinary  action  to  be 
taken  in  the  event  of  a  public  employee  strike.   Thereafter 
several  groups  of  City  employees  went  out  on  strike.   An 
agreement  between  the  City  and  the  striking  employees  was 
negotiated  on  behalf  of  the  Board,  one  provision  of  which  called 
for  the  withdrawal  of  the  charter  amendment  relating  to 
discipline  for  strikers.   A  majority  of  the  Board  by  resolution 
directed  the  Registrar  to  remove  the  proposed  amendment  from  the 
ballot,  which  he  did.   A  legal  challenge  to  this  action  was 
rejected,  the  Court  of  Appeal  concluding  that  the  Board  had  the 
implied  power  to  undo  what  it  had  already  done,  so  long  as  no 
rights  had  vested  in  the  meantime. 
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The  agreement  reached  in  Clark  v.  Patterson,  supra, 
bears  little  resemblance  to  a  memorandum  of  understanding  in 
which  the  Board  of  Supervisors  for  a  period  of  years  surrenders 
its  authority  to  propose  amendments  to  portions  of  the  Charter. 
The  effect  of  such  an  agreement  would  be  to  improperly 
circumscribe  the  Board's  own  legislative  authority  and, 
potentially,  that  of  successor  boards  as  well.   Changes  of 
circumstance  could  not  be  taken  into  account.   In  short,  the 
Board  would  have  voluntarily  painted  itself  into  a  legislative 
corner.   Such  conduct  constitutes  a  total  abdication  of  a  general 
policymaking  power  which,  as  the  settled  rule  of  law  quoted  above 
provides,  is  beyond  the  Board's  authority.   See  also  Taylor  v. 
Crane,  24  Cal.3d  442,  453  (1979). 

Therefore,  you  are  advised  that  any  memorandum  of 
understanding  containing  a  provision  that  the  Board  of 
Supervisors  voluntarily  relinquishes  its  authority  to  propose 
certain  charter  amendments  is,  to  that  extent,  absolutely  void 
and  of  no  effect. 

Very  truly  yours, 

GEORGE  AGNOST 
City  Attorney 

PHILIP^ S.  WARD 
Deputy  City  Attorney 
PSW: jr 


APPROVED : 


IGE   AGNOST 
City  Attorney 
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c.  spread  of  vapors  through  the  air,  by  the  Department  of 
Agriculture  and  the  Bay  Area  Air  Quality  Management 
District; 

d.  employee  exposure  to  chemicals  in  the  work-place,  by  the 
Department  of  Labor  and  the  California  Department  of  Labor 
(OSHA  and  Cal-OSHA); 

e.  building  requirements  for  places  where  volatile  alkyl 
nitrites  are  stored,  by  the  San  Francisco  Department  of 
Public  Works; 

f.  fire-resistive  construction  standards  in  places  where 
flammable  liquids  and  hazardous  substances  are  stored, 
processed  and  manufactured,  by  the  San  Francisco  Fire 
Department ; 

g.  testing  of  substances  transported  interstate,  by  the 
Consumer  Product  Safety  Commission  and  the  Environmental 
Protection  Agency. 

4.  The  City  may  tax  manufacturers  to  pay  for  research  into  the 
effects  of  volatile  alkyl  nitrites.   However  this  would  be  a 
special  tax  and  therefore  require  a  two-thirds  vote  of  the 
electorate . 

5.  The  City  may  also  regulate  the  advertisement  of  volatile 
alkyl  nitrites  so  long  as  the  City  does  not  regulate  labeling 
requirements  or  violate  the  constitutional  protection  afforded  to 
commercial  speech. 

6.  The  City  may  also  regulate  volatile  alkyl  nitrites  by 
enacting  a  drug  paraphernalia  law  covering  sale  of  room  odorizers 
containing  volatile  alkyl  nitrites. 

BACKGROUND 

Use  of  amyl  nitrite,  often  called  poppers  because  of  the 
sound  made  when  the  glass  ampule  containing  the  drug  is  crushed, 
as  a  recreational  drug  was  common  until  1968  when  it  became  a 
prescription  drug' .   Butyl  nitrite,  iso-butyl  nitrite  and  other 
volatile  alkyl  nitrites  replaced  amyl  nitrite  after  1968*-  ' 

"*        Amyl  nitrite,  butyl  nitrite,  iso-butyl  nitrite, 
etc.  are  all  volatile  alkyl  nitrices  (hereinafter 
referred  to  generally  as  alkyl  nitrites).   When  the 
information  refers  specifically  to  the  more  commonly 
used  alkyl  nitrites,  such  as  butyl  nitrite, 
iso-butyl  nitrite  or  amyl  nitrite,  the  name  of 
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and  are  commonly  sold  as  incenses  or  room  odorizers.*   These 
products  are  sold  under  a  variety  of  trade  names,  including: 
"Banapple -Gas" ,  "Locker  Room",  "Rush",  "Jac  Aroma",  "Aroma  of 
Man",  "Heart  On",  "Liquid  Incense",  "Bolt",  "Bullet",  "Dr. 
Bananas",  "Cat's  Meow",  "Satan's  Scent",  "Hi  Bailer",  "Black 
Jac",  "Hardware",  "Locker  Popper",  "Toilet  Water",  "Loc-A-Roma" , 
"Oz",  "Shotgun",  "Cum",  "Disco-Aroma",  "Crypt"  (aka  "Crypton"  and 
"Crypt  Tonight")  and  " Jac-Blaster " . '   In  practice,  these 
products  are  used,  particularly  among  members  of  the  gay  men's 
community,*  for  their  purported  quality  of  enhancing  sexual 
experiences,  much  the  same  as  an  aphrodisiac.''   While 
advertised  and  ostensibly  sold  as  a  "room  odorizer,"  actual  use 
has  been  as  an  inhalant.   Since  prolonged  inhalation  does  not 
increase  its  effect,'  overdoses  resulting  in  death  are 
rare.'   And  although  it  is  not  physically  addicting,  users  may 
develop  a  psychological  dependence  on  it.'° 

However,  starting  in  1976  an  unusually  large  number  of 
members  of  the  gay  men's  community  developed  either  Pneumocystis 
carinii  pneumonia,  a  rare  kind  of  pneumonia  or  Kaposi's  sarcoma, 
a  rare  kind  of  cancer,  both  often  fatal  and  both  related  to  the 
breakdown  of  the  body's  immune  system.''   A  new  term  is  being 
used  -  "AIDS"  (Acquired  Immune  Deficiency  Syndrome)  -  that 
describes  not  only  the  two  diseases  themselves  but  also  the 
breakdown  of  the  body's  immune  system  that  allows  the  occurrence 
of  these  diseases  and  other  infections  that  lead  to 
death.*'  '^   Many  of  the  AIDS  victims  have  disclosed  long-time 
histories  (up  to  15  years)  of  inhaling  room  odor izers . ' "   The 
long-term  effects  of  exposure  to  alkyl  nitrites,  including  butyl 
nitrites,  have  not  been  studied.'^   These  factors  have  prompted 
certain  medical  doctors  and  members  of  the  gay  men's  community  to 
suspect  a  correlation  between  the  long-term  inhalant  use  of  room 
odorizers  and  AIDS.'' 

During  late  1981  and  early  1982,  the  Health  Committee  of 
the  Board  of  Supervisors  held  several  meetings  where  doctors  and 
members  of  the  gay  men's  community  expressed  their  concerns 
regarding  the  abuse  of  butyl  nitrite  and  other  alkyl  nitrites  and 
their  desire  for  the  City  to  do  something  about  it.   It  is 
against  the  background  of  these  concerns  that  you  have  presented 
your  questions  to  our  office. 

that  alkyl  nitrite  will  be  used.   However,  what  is 
said  about  a  specific  alkyl  nitrite  should  be  read 
to  apply  to  all  alkyl  nitrites,  since  the 
pharmacological  effects  of  all  alkyl  nitrites  are 
similar . ^ 

AIDS  has  also  been  reported  in  two  other 
population  groups:  Haitians  and  drug  abusers  who  use 
needles . ' ^ 
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ANALYSIS   ^>"> 

■  I  * 

Preemption  by  State  and  Federal  Regulation  i 

Under  the  California  Constitution,  Article  XI,  Section  7,  a 
charter  city  may  make  and  enforce  within  its  limits  all  local, 
police,  sanitary  and  other  ordinances  and  regulations  not  in 
conflict  with  general  law.   The  California  Supreme  Court,  in 
Birkenfeld  v.  City  of  Berkeley  (1976)  17  Cal.3d  129,  140-141  [130 
Cal.Rptr.  465],  construed  the  City's  police  power  as  follows: 

'      A  city's  police  power  under  this  provision 
can  be  applied  only  within  its  own  territory  and 
is  subject  to  displacement  by  general  state  law 
but  otherwise  is  as  broad  as  the  police  power 
exercisable  by  the  Legislature  itself. 
(Stanislaus  Co.  etc.  Assn.  v.  Stanislaus  (1937)  8 
Cal.2d  378,  383-384  [65   P. 2d  1305];  In  re  Maas 
(1933)  219  Cal.  422,  425;  [27  P . 2d  373]). 

A  local  ordinance  is  preempted  by  general  state  law  when 
the  ordinance  either  directly  conflicts  with  state  law  or  when  it 
enters  a  field  which  general  laws  are  intended  to  occupy  to  the 
exclusion  of  municipal  regulation.  (Birkenfeld  v.  City  of 
Berkeley,  supra,  at  141).   If  the  Legislature  has  occupied  the 
field  to  the  exclusion  of  municipal  regulation,  the  City  is 
prohibited  from  passing  regulations  on  that  matter  (Bishop  v.  San 
Jose  (1969)  1  Cal. 3d  56,  61-2  [81  Cal.Rptr.  465];  In  re  Hubbard 
(1964)  62  Cal. 2d  119,  127-8  [41  Cal.Rptr.  393]). 

The  test  for  determining  whether  the  Legislature  intended 
to  occupy  a  particular  field  to  the  exclusion  of  all  local 
regulations  is  as  follows: 

(1)  the  subject  matter  has  been  so  fully  and 

completely  covered  by  general  law  as  to  clearly 

indicate  that  it  has  become  exclusively  a  matter 

of  state  concern;  (2)  the  subject  matter  has  been 

partially  covered  by  general  law  couched  in  such 

terms  as  to  indicate  clearly  that  a  paramount 

state  concern  will  not  tolerate  further  or 

additional  local  action;  or  (3)  the  subject 

matter  has  been  partially  covered  by  general  law, 

and  the  subject  is  of  such  a  nature  that  the  i 

adverse  effect  of  a  local  ordinance  on  the  » 

transient  citizens  of  the  state  outweighs  the  i 

possible  benefit  to  the  municipality.   ( In  re  ^ 

Hubbard,  supra,  p.  128;  Galvan  v.  Superior  Court 

(1969)  70  Cal. 2d  851,  859-860  [76  Cal.Rptr.  642].) 
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Therefore  a  city,  under  it's  police  powers,  may  enact 

legislation  so  long  as  the  legislation  does  not  directly  conflict  4 

with  general  laws  and  the  Legislature  has  not  occupied  the  field  , 

to  the  exclusion  of  municipal  regulation.  i 

As  for  federal  preemption  of  state  and  municipal 
regulation,  the  rule  is  that  when  the  United  States  Congress  acts 
in  a  matter  within  its  jurisdiction,  the  exercise  of  its 
authority  overrides  all  conflicting  state  and  local  legislation 
(U.S.  Const.,  Art. 6,  cl.2;  Burbank  v.  Lockheed  Air  Terminal,  Inc. 
(1973)  411  U.S.  624,  633  [36  L.Ed. 2d  547,  93  S . Ct .  1854,  1859]) 
and  state  and  local  law  occupying  the  identical  field  must  give 
way  (Burbank  v.  Lockheed  Air  Terminal,  Inc.,  supra,  at  633). 
This  does  not  mean  that  every  state  or  municipal  regulation 
affecting  that  matter  is  invalid,  but  only  those  local  regulatory 
measures  that  conflict  with  national  regulatory  statutes  (Huron 
Portland  Cement  Co  v.  Detroit  (1960)  362  U.S.  440,  448  [4  L . Ed . 2d 
852,  80  S.Ct.  813]).   The  extent  of  federal  preemption  turns  on 
the  peculiarities  and  special  features  of  the  federal  regulatory 
scheme  in  question  (Burbank  v.  Lockheed  Air  Terminal,  Inc., 
supra,  at  638).   The  California  Court  of  Appeal,  in  In  Re 
Marriage  of  Campa  (1979)  89  Cal.App.3d  113,  120-1  [152  Cal.Rptr. 
362],  discussing  Congressional  preemption  of  state  laws  said: 

Our  inquiry  is  delineated  by  Jones  v.  Rath 
Packing  Co.  (1977)  430  U.S.  519,  525  [51  L.Ed. 2d 
604,  613-614,  97  S.Ct.  1305]:  "Our  prior 
decisions  have  clearly  laid  out  the  path  we  must 
follow  to  answer  this  question.   The  first 
inquiry  is  whether  Congress,  pursuant  to  its 
power  to  regulate  commerce,  U.S.  Const.,  Art.  I, 
§8,  has  prohibited  state  regulation  of  the 
particular  aspects  of  commerce  involved  in  this 
case.   Where,  as  here,  the  field  which  Congress 
is  said  to  have  pre-empted  has  been  traditionally 
occupied  by  the  States,  see,  e.g.,  U.S.  Const., 
Art.  I,  §10;  Patapsco  Guano  Co.  v.  North 
Carolina,  171  U.S.  345,  358  (1898),  'we  start 
with  the  assumption  that  the  historic  police 
powers  of  the  States  were  not  to  be  superseded  by 
the  Federal  Act  unless  that  was  the  clear  and 
manifest  purpose  of  Congress.'  Rice  v.  Santa  Fe 
Elevator  Corp. ,  331  U.S.  218,  230  (1947).   This 
assumption  provides  assurance  that  'the 

tederal-state  balance, '  United  States  v.  Bass,  ; 

404  U.S.  336,  349  (1971),  will  not  be  disturbed  [ 

unintentionally  by  Congress  or  unnecessarily  by  ^ 

the  courts.   But  when  Congress  has  'unmistakably 
.  .  .  ordained,'  Florida  Lime  &  Avocado  Growers, 
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Inc.  V.  Paul,  373'O.S.  132,  142  (1963),  that  its 
enactments  alone  are  to  regulate  a  part  of 
commerce,  state  laws  regulating  that  aspect  of 
commerce  must  fall.   This  result  is  compelled 
whether  Congress'  command  is  explicitly  stated  in 
the  statute's  languageor  implicitly  contained  in 
its  structure  and  purpose.   City  of  Burbank  v. 
Lockheed  Air  Terminal,  Inc.,  411  U.S.  624,  633 
(1973);  Rice  v.  Santa  Fe  Elevator  Corp.,  supra, 
at  230." 

Jones  dealt  with  state  regulation  of 
commerce,  but  the  same  principles  apply  to 
determine  the  effect  of  a  congressional  enactment 
'  on  other  state  law.  (E.g. ,  Malone  v.  White  Motor 
Corp.  (1978)  435  U.S..  497  [55  L . Ed . 2d  443,  98 
S.Ct.  1185];  Wissner  v.  Wissner  (1950)  338  U.S. 
655  [94  L.Ed.  424,  70  S.Ct.  398].) 

In  summation,  federal  law  preempts  state  and  local 
regulation  either  when  the  intent  to  preempt  is  stated  explicitly 
in  the  federal  legislation  itself,  or  when  the  structure  and 
purpose  of  the  federal  legislation  indicate  an  implicit  intent  to 
preempt ._  State  law  preempts  the  city's  power  to  legislate  under 
its  police  powers  when  there  is  a  direct  conflict  between  local 
and  state  law  or  when  local  regulation  enters  a  field  occupied  by 
state  law  to  the  exclusion  of  local  regulation.   Therefore,  in 
order  for  any  City  regulation  of  alkyl  nitrites  to  be  valid,  it 
is  necessary  first  to  examine  what  fields  of  regulation  are 
preempted  by  either  federal  or  state  law. 

We  shall  examine  the  following  federal  regulatory  acts  and 
federal  agencies  and  state  regulatory  acts  and  agencies: 

a.  The  Federal  Food,  Drug  and  Cosmetic  Act  [21  U.S.C.  §301 
et  seq. ] ,  administered  by  the  Food  and  Drug  Administration 
(FDA); 

b.  The  Controlled  Substances  Act  [21  U.S.C.  §801  et  seq. ] , 
administered  by  the  Drug  Enforcement  Administration  (DEA) 
in  the  Department  of  Justice; 

c.  The  Federal  Hazardous  Substances  Act  (FHSA)  [15  U.S.C. 
§1261  et  seq. ] ,  administered  by  the  Consumer  Products 
Safety  Commission  (CPSC); 

d.  The  Toxic  Substances  Control  Act  (TOSCA)  [15  U.S.C. 
§2601  et  seq. ] ,  administered  by  the  Environmental 
Protection  Agency; 
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e.  The  Sherman  Foo'd,  Drug  &  Cosmetic  Law  of  California 
[Health  S.  Safety  Code  §26000  et  seq.],  administered  by  the 
State  Department  of  Health  Services;  ^ 

f.  i)  The  Controlled  Substances  Act  [Health  8.  Safety  Code     i 
§11000  et  seq.]  and  ii).  The  Imitation  Controlled  Substances   ' 
Act  [Health  &  Safety  Code  §11670  et  seq.],  both 
administered  by  the  State  Department  of  Justice,  and 

g.  The  California  Hazardous  Substances  Act  [Health  &  Safety 
Code  §28740  et  seq.],  administered  by  the  State  Department 
of  Health  Services. 

Federal  and  State  Food,  Drug  &  Cosmetic  Acts 

The  Federal  Food,  Drug  and  Cosmetic  Act  regulates  the 
manufacture  and  sale  of  food,  drugs,  cosmetics  and  devices. 
Alkyl  nitrites  could  be  regulated  as  either  a  drug  or  a  device. 
A  drug  is  defined  as: 

.  .  .  (A)  articles  recognized  in  the  official 
United  States  Pharmacopoeia,  official 
Homoeopathic  Pharmacopoeia  of  the  United  States, 
or  official  National  Formulary,  or  any  supplement 
to  any  of  them;  and  (B)  articles  intended  for  use 
in  the  diagnosis,  cure,  mitigation,  treatment,  or 
prevention  of  disease  in  man  or  other  animals; 
and  (C)  articles  (other  than  food)  intended  to 
affect  the  structure  or  any  function  of  man  or 
other  animals;  and  (D)  articles  intended  for  use 
as  a  component  of  any  article  specified  in 
clauses  (A),  (B),  or  (C)  of  this  paragraph;  but 
does  not  include  devices  or  their  components, 
parts,  or  accessories.   [21  U.S.C.  §32l(g)(l).] 

And  a  device  is  defined  as 

.  .  .  instruments,  apparatus,  and 
contrivances,  including  their  components,  parts, 
and  accessories,  intended  (1)  for  use  in  the 
diagnosis,  cure,  mitigation,  treatment,  or 
prevention  of  disease  in  man  or  other  animals;  or 
(2)  to  affect  the  structure  or  any  function  of 
the  body  of  man  or  other  animals.   [21  U.S.C. 
§321(h).] 

Since  butyl  nitrite  is  sold  as  an  incense,  which  is  * 

ostensibly  used  to  odorize  the  room,  rather  than  for  personal       i 
bodily  use,  the  FDA  has,  so  far,  ruled  that  butyl  nitrite  is 
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neither  a  drug  nor  a  device  and  therefore  they  do  not  regulate 
it.'-'' 

The. Federal  Food,  Drug  &  Cosmetic  Act  does  not  preclude 
states  from  entering  the  area  of  drug  regulation  except  where 
Congress  has  acted  with  reference  to  the  particular  subject 
matter  [Pharmaceutical  Soc . ,  State  of  New  York,  Inc.  v.  Lefkowitz 
(S.D.N.Y.  1978)  454  F . Supp .  1175,  1179,  affirmed  586  F . 2d  953; 
Cosmetic,  Toiletry  &  Fragrance  Ass'n,  Inc.  v.  State  of  Minnesota 
(D.C.Minn.  1977)  440  F.Supp.  1216,  1222-1225,  affirmed  573  F . 2d 
1256].   California  has  enacted  the  Sherman  Food,  Drug  &  Cosmetic 
Law  [Health  6>  Safety  §26000  et  seg.)  which  is  based  upon  the 
federal  act. 

In  an  action  based  upon  state  law,  the  state  Department  of 
Health  Services  sued  Pacific  Western  Distributing  Corporation 
(one  of  the  main  distributors  of  room  odorizers  containing  butyl 
and  iso-butyl  nitrites)  for  violation  of  Section  26670  of  the 
Sherman  Food,  Drug  &  Cosmetic  Law  of  California,  which  prohibits 
unsubstantiated  claims  regarding  a  drug's  effect.   Pacific 
Western  Distributing  Corporation  had  advertized  "RUSH"  as  an 
aphrodisiac  and  an  aid  in  the  prolongation  of  orgasm.'* 
Therefore  "RUSH"  came  under  the  definition  of  a  drug  as  "any 
article,  other  that  food,  which  is  used  or  intended  to  affect  the 
structure  or  any  function  of  the  body  of  man  or  any  other 
animal."  [Health  &  Safety  Code  §26010(c);  see  also,  21  U.S.C. 
§321(g) ( 1) (C)  quoted  above.]   The  Superior  Court,  in  the  case 
Lackner  v.  Pacific  Western  Distributing  Corporation  (1979) 
Superior  Court,  County  of  Sacramento,  Action  No.:  270-704, 
imposed  a  permanent  injunction  on  Pacific  Western  Distributing 
Corporation  permanently  restraining  and  enjoining  it,  in 
California,  from  selling  its  product  "RUSH"  in  ampule  form,  from 
advertising  the  product  "as  a  drug  affecting  any  structure  or 
function  of  the  human  body"  and  from  advertising  "in  any  manner 
whatsoever  that  "RUSH"  is  legal  or  effective  when  used  for  any 
purpose  other  than  as  a  room  odorizer". 


The  FDA  may  be  reconsidering  the  problem  of  butyl 
nitrite  abuse.   They  have  sent  a  questionnaire  to 
Food  and  Drug  agents  around  the  nation  asking  for 
information  on  this  subject.   If  the  FDA  does 
classify  butyl  nitrite  as  a  drug  or  abused 
substance,  FDA  rules  and  regulations  would  preempt 
most  other  federal,  state  and  local  regulations. 
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Since  the  imposition  of  this  injunction,  advertisements  for 
"room  odorizers"  have  been  careful  not  to  refer  to  any  purported 
effect  on 'the  human  body.   Therefore,  by  removing  references  to 
purported" effects  on  the  human  body  in  their  advertisements. 
Pacific  Western  and  other  distributors  and  sellers  of  "room 
odorizers"  not  covered  by  the  injunction  have,  ironically, 
removed  themselves  from  the  scope  of  regulatory  authority  under 
both  the  federal  and  state  Food,  Drug  &  Cosmetic  Acts. 

Controlled  Substances  Act 

Abused  substances  are  regulated  under  the  Controlled 
Substances  Act  [21  U.S.C.  §801  et  seq.]  through  the  Drug 
Enforcement  Administration  (DEA) .   In  adopting  the  enactment. 
Congress  found,  inter  alia,  that: 

(1)  Many  of  the  drugs  included  within  this 
subchapter  have  a  useful  and  legitimate  medical 
purpose  and  are  necessary  to  maintain  the  health 
and  general  welfare  of  the  American  people. 

(2)  The  illegal  importation,  manufacture, 
distribution,  and  possession  and  improper  use  of 
controlled  substances  have  a  substantial  and 
detrimental  effect  on  the  health  and  general 
welfare  of  the  American  people. 

The  Controlled  Substances  Act  regulates  those  drugs  that 
have  a  potential  for  abuse.   The  criteria  used  by  the  Attorney 
General  to  determine  whether  a  substance  should  be  controlled 
because  of  its  potential  for  abuse  are  set  forth  in  Section  811 
of  the  Act.   Subsection  (c)  of  Section  811  lists  the  following 
factors  to  be  considered: 

(1)  Its  actual  or  relative  potential  for  abuse; 

(2)  Scientific  evidence  of  its  pharmacological  effect,  if 
known; 

(3)  The  state  of  current  scientific  knowledge  regarding 
the  drug  or  other  substance; 

(4)  Its  history  and  current  pattern  of  abuse; 

(5)  The  scope,  duration,  and  significance  of  abuse; 

(6)  What,  if  any,  risk  there  is  to  the  public  health; 

(7)  Its  psychic  or  physiological  dependence  liability; 

(8)  Whether  the  substance  is  an  immediate  precursor  of  a 
substance  already  controlled  under  this  subchapter. 

White  there  are  many  stories  about  the  abuse  of  butyl 
nitrite,  in  the  form  of  room  odorizers,  the  DEA  has  not,  so  far, 
collected  sufficient  evidence  on  its  actual  abuse  to  enable  the 
DEA  to  classify  it  as  an  abused  substance  under  the  Controlled 
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Substances  Afct. ' '   Even  if  the  DEA  were  to  find  that  butyl 
nitrite,  sold  in  the  form  of  room  odorizers,  was  being  abused, 
such  a  finding,  in  the  absence  of  satisfying  the  other  criteria 
set  forth- in  Section  811(c),  is  insufficient  for  butyl  nitrite 
and  other  alkyl  nitrites  to  be  added  to  the  list  of  controlled 
substances  subject  to  regulation  under  the  Controlled  Substances 
Act. 

California  Controlled  Substances  Act  and  Imitation  Controlled 
Substances  Act 

Various  states,  however,  have  added  butyl  nitrite  and 
related  alkyl  nitrites  to  their  controlled  substances  acts  (e.g. 
Massachusetts,  Maryland  and  New  York).^°   So  far,  California 
does  not  regulate  alkyl  nitrites  under  its  Controlled  Substances 
Act  [Health  &  Safety  Code  §11000  et  seq.]  or  Imitation  Controlled 
Substances  Act  [Health  8<  Safety  Code  §11670  et  seq.  ]  .   The  Board 
of  Supervisors  and  various  private  parties  can  lobby  the  state  to 
add  alkyl  nitrites  to  the  state's  Controlled  Substances  Act.   If 
added  to  one  of  the  schedules  under  the  state's  Act,  not  only  the 
specific  substances  will  be  controlled,  but  also  imitation  and 
"look-alike"  substitutes  will  be  controlled  by  the  recently 
enacted  Imitation  Controlled  Substances  Act.   Such  a  step  has 
been  recommended  in  an  internal  memo  by  the  FDA.^' 

Federal  Hazardous  Substances  Act 

The  Federal  Hazardous  Substances  Act  regulates  consumer 
products.   Therefore  the  CPSC  is  responsible  for  the  regulation 
of  the  sale  of  room  odorizers.   According  to  the  CPSC,  room 
odorizers  containing  butyl  and  isobutyl  nitrite  are  hazardous 
substances  subject  to  regulation  under  the  FHSA  on  the  grounds  of 
flammability  and  toxicity. ^^   15  U.S.C.  Section  1261(f)(1)(A) 
defines  a  hazardous  substance  as 

.  .  .  [a]ny  substance  or  mixture  of  substances 
which  (i)  is  toxic,  (ii)  is  corrosive,  (iii)  is 
an  irritant,  (iv)  is  a  strong  sensitizer,  (v)  is 
flammable  or  combustible,  or  (vi)  generates 
pressure  through  decomposition,  heat,  or  other 
means,  if  such  substance  or  mixture  of  substances 
may  cause  substantial  personal  injury  or 
substantial  illness  during  or  as  a  proximate 
result  of  any  customary  or  reasonably  foreseeable 
handling  or  use,  including  reasonably  foreseeable 
ingestion  by  children. 

15  U.S.C.  Section  1261(g)  states  that 
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[t]he  term  "toxic"  shall  apply  to  any      "^-*^ 
substance  (other  than  a  radioactive  substance) 
which  has  the  capacity  to  produce  personal  injury 
or  illness  to  man  through  ingestion,  inhalation, 
or  absorption  through  any  body  surface. 

The  CPSC  has  found  that  butyl  nitrite  is  toxic  when  ingested, 
flammable^'  and  a  severe  eye  irritant.^"   Other  alkyl 
nitrites  are  also,  in  varying  degrees,  toxic  and  flammable.^* 

Toxic  Substances  Control  Act 

Since  they  are  toxic  chemicals,  the  manufacture, 
processing,  distribution  in  commerce,  use  or  disposal  of  alkyl 
nitrite  may  also  be  regulated  by  TOSCA  [See  15  U.S.C.  §2605]. 
But  although  the  EPA  has  authority,  through  TOSCA,  to  regulate 
the  manufacture  and  distribution  of  chemicals  which  have 
potential  for  abuse  by  self-administration  [See  15  U.S.C.  §2604], 
the  EPA  has  not  regulated  alkyl  nitrite  manufacturers  and  has  no 
plans  to  do  so . ^  * 

Preemption  under  the  Federal  Hazardous  Substances  Act 

To  date,  only  the  provisions  of  the  Federal  Hazardous 
Substances  Act,  which  is  administered  by  the  Consumer  Product 
Safety  Commission,  would  apply  to  the  regulation  of  alkyl  nitrite 
products.   It  is  therefore  necessary  to  examine  these  provisions 
to  determine  whether  they  preempt  regulation  by  the  City  of  alkyl 
nitrite  products  and  if  so,  to  what  extent. 

The  Federal  Hazardous  Substances  Act  (FHSA)  regulates  the 
sale,  packaging  and  labeling  of  consumer  products  that  contain 
hazardous  substances.   Federal  law  makes  it  quite  clear  that  this 
preemption  is  complete  and  affects  not  only  labels,  but  any  other 
advertising  containing  instructions  for  the  use  of  the 
substance.   This  is  set  forth  in  16  CFR  Section  1500.7 
subparagraphs  (a)(b)  and  (c)  which  state: 

(a)  Section  18(b)  of  the  act  provides  that 
any  law,  regulation,  or  ordinance  of  the  States 
and  political  subdivisions  thereof  purporting  to 
establish  a  precautionary  labeling  requirement 
for  any  substance  or  article  intended  or  suitable 
for  household  use  which  differs  from  the 
requirements  or  exemptions  of  the  act  or  the 
regulations  or  interpretations  promulgated 
pursuant  thereto  shall  be  null  and  void.   The 
legislative  history  reveals  that  Congress 
intended  by  this  provision  to  prevent  a 
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piblif eration  of  differing  labeling  requirements 
for  household  products. 

(b)  Federal  preemption  applies  (1)  to 
household  substances  and  articles  reqiiired  to  be 
labeled  in  accordance  with  the  act  and  (2)  to 
household  substances  and  articles  not  required  to 
be  labeled  in  accordance  with  the  act  because 
they  (i)  are  not  "hazardous  substances"  as 
defined  by  section  2(f)  of  the  act  (repeated  in 
§1500 . 3(b) (4) )  or  (ii)  are  exempt  from  labeling 
under  a  regulation  promulgated  by  the 
Commission.   Federal  preemption  applies  to  any 
nonuniform  labeling  requirement,  regardless  of 
whether  it  conflicts  with  or  is  incompatible  with 
the  Federal  requirement. 

(c)  Federal  preemption  applies  to  any 
labeling  requirement  intended  to  serve  as  or  be  a 
part  of,  or  that  is  in  the  nature  of, 
precautionary  labeling.   Precautionary  labeling 
includes  such  information  as  warnings, 
registration  or  identification  numbers, 
disclosure  of  hazards,  antidote  information, 
ingredient  statements,  and  other  similar  labeling 
requirements . 

These  provisions  make  it  clear  that  the  City  is  preempted 
from  attempting  any  regulation  affecting  labeling  requirements. 
Two  cases,  interpreting  this  provision,  support  the  wide  scope  of 
the  preemption.   In  Chemical  Specialties  Mfrs.  Ass'n.,  Inc.  v. 
Lowery  (2d  Cir.  1971)  452  F.2d  431,  the  court  held  that  a  city 
statute  requiring  all  labels  to  show  a  registration  number  issued 
by  the  Fire  Department  was  invalid,  since  it  was  quite  clear  that 
Congress  intended  a  nationwide  uniform  set  of  labeling 
requirements,  and  any  local  variation  would  impose  an  undue 
burden  on  interstate  commerce.   The  second  case.  Chemical 
Specialties  Mfrs.  Ass'n.,  Inc.  v.  Clark  (5th  Cir.  1973)  482  F.2d 
325,  involved  labeling  requirements  for  detergents  imposed  by 
Dade  County,  Florida,  which  required  the  listing  of  ingredients 
in  order  of  percentage.   The  Circuit  Court  held  that  the  Dade 
County  regulation  was  invalid,  since  FHSA  specifically  preempted 
local  regulation. 

Furthermore,  a  provision  in  the  California  Hazardous 
Substances  Act  [Health  &  Safety  Code  §28740  et  seq.],  eschews  any 
legislative  intent  that  it  apply  to  substances  covered  under  the 
FHSA.   Health  &  Safety  Code  Section  28758.5  provides: 
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Notwithstanding  any  other  provision  of  this 

chapter,  no  substance  or  article  shall  be  deemed-  ^ 

to  violate  any  provision  of  this  chapter  if  such  * 

substance  or  article  complies  with  federal  law.  t 

Since  "room  odorizers"  are  regulated  under  the  FHSA,  so  long  as     ' 
they  comply  with  FHSA  requirements  they  do  not  violate  state  law. 

Labeling  is  defined  under  FHSA  [15  U.S.C.  §126l(n)]  as 
follows : 

(n)  The  term  "label"  means  a  display  of 
written,  printed,  or  graphic  matter  upon  the 
'   immediate  container  of  any  substance  or,  in  the 
case  of  an  article  which  is  unpackaged  or  is  not 
packaged  in  an  immediate  container  intended  or 
suitable  for  delivery  to  the  ultimate  consumer,  a 
display  of  such  matter  directly  upon  the  article 
involved  or  upon  a  tag  or  other  suitable  material 
affixed  thereto;  and  a  requirement  made  by  or 
under  authority  of  this  chapter  that  any  word, 
statement,  or  other  information  appear  on  the 
label  shall  not  be  considered  to  be  complied  with 
unless  such  word,  statement,  or  other  information 
also  appears  (1)  on  the  outside  container  or 
wrapper,  if  any  there  be,  unless  it  is  easily 
legible  through  the  outside  container  or  wrapper 
and  (2)  on  all  accompanying  literature  where 
there  are  directions  for  use,  written  or 
otherwise. 

Thus  it  is  evident  that  the  City  may  not  require  any  sort 
of  warning  notice  on  labels  or  literature  containing  instructions 
for  use  on  products  containing  alkyl  nitrites. 

The  CPSC  has  promulgated  warnings  to  be  used  on  labels  on 
room  odorizers  containing  butyl  nitrites  (see  Exhibit  A,  attached 
hereto) .   A  major  problem  is  that  the  contents  of  the  products 
sold  vary  considerably^^  and  each  product  must  be  separately 
tested  to  determine  the  content  of  the  warnings  required  to  be 
put  on  the  labels.   Our  office  is  not  aware  of  the  extent  to 
which  room  odorizers  sold  in  the  City  carry  the  required 
labeling.   Insufficient  labeling  is  a  violation  of  the  FHSA  and 
should  be  reported  to  the  CPSC.   Even  with  proper  labeling, 
though,  sales  of  room  odorizers  have  not  diminished.^' 

Complaints  regarding  hazardous  substances  and  violations  of 
the  Federal  Hazardous  Substances  Act  should  be  addressed  to  the     x 
Consumer  Product  Safety  Commission,  which  is  empowered  to 
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investigate  violations  and  enforce  the  provisions  of  the  FHSA  [15 
U.S.C.  §§  2079,  1264,  1266-1268].   A  right  of  civil  recovery, 
under  appropriate  circumstances,  also  exists  (Cross  v.  Board  of 
Supervisors  of  San  Mateo  County  (D.C.Cal.  1968)  326  F.Supp.  634, 
638,  affirmed  442  F.2d  362). 

The  Board  of  Supervisors  may  also  petition  the  CPSC  to  add 
a  further  requirement  to  the  labels  on  room  odorizers  warning  of 
the  possibility  of  contracting  AIDS  from  usage  of  the  product 
over  an  extended  period  of  time  [see  note  to  15  U.S.C.  §1261 
under  Effect  upon  Federal  and  State  Law] .   The  procedure  is  set 
forth  in  16  C.F.R.  Section  1500.7(e).   However  before  any  further 
labeling  requirements  regarding  possible  health  hazards  caused  by 
prolonged  inhalation  can  be  imposed  by  the  CPSC,  evidence  showing 
"reasonable  grounds"  for  declaring  that  the  inhalation  of  alkyl 
nitrites  results  in  injury  or  illness  must  be  presented  [c.f.  16 
C.F.R.  §1500. 201(a),  16  C.F.R.  §15004].   So  far  there  is  no  such 
evidence . 
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II 

Imposition  of  a  Ban 

As  mentioned  above,  the  Consumer  Product  Safety  Commission 
regulates  alkyl  nitrites  under  the  provisions  of  the  Federal 
Hazardous  Substances  Act.   This  act  is  specifically  designed  to 
eliminate  differing  local  regulations  that  would  place  an  undue 
burden  on  interstate  commerce.   Hence  the  act  preempts  many  forms 
of  local  regulation.   However,  the  regulatory  rules  specifically 
allow  the  imposition  of  bans  on  household  products  by  state  and 
local  jurisdictions.   16  C.F.R.  §1500. 7(d)  states: 

Federal  preemption  does  not  apply  to  a  state 
or  local  ban  on  a  household  product. 

The  state  has  not  banned  room  odorizers  containing  alkyl 
nitrites.   Thus,  in  the  absence  of  state  action,  the  Board  of 
Supervisors  may  prohibit  the  sale  and  use  of  room  odorizers 
containing  alkyl  nitrites. 

Ill 

Power  to  Regulate  Manufacturers 

Numerous  other  regulations  exist  that,  because  of  their 
subject  matter,  incidentally  regulate  alkyl  nitrites.   Volatile 
alkyl  nitrites  themselves  are  hazardous  in  at  least  two  ways. 
First,  they  are  flammable;  the  exact  degree  of  flammability 
depends  on  the  chemical  mixture  involved.   Secondly,  they  are 
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toxic.   Moreover,  the  sub^t^ances  used  to  manufacture  alkyl 
nitrites  may  be  flammable,  toxic,  and  possibly  considered  either 
explosives  or  controlled  substances.   The  various  agencies 
charged  with  enforcement  of  regulations  dealing  with  the 
manufacture  of  flammable  and  hazardous  substances  include  the 
Environmerital  Protection  Agency,  regulating  the  manufacture  of 
hazardous  substances  under  TOSCA,  the  Department  of  Agriculture, 
regulating  the  spread  of  various  vapors  through  the  air  [c.f.  7 
U.S.C.  §136(r),  7  U.S.C.  §1838],  the  Bay  Area  Air  Quality 
Management  District,  regulating  air  pollution  [California  Health 
&  Safety  Code  §39000  et  seq.]  and  the  Bureau  of  Alcohol,  Tobacco 
and  Firearms,  regulating  the  manufacture  of  substances  in 
clandestine  labs  that  involve  explosive  materials  [c.f.  18  U.S.C. 
§842].  '  Both  the  federal  government  and  the  state  have 
Occupational  Safety  Hazard  Acts  [29  U.S.C.  §651  et  seq.  and 
California  Labor  Code  §6300  et  seq.]  which  regulate  the 
manufacture  of  chemicals  insofar  as  it  affects  the  health  and 
safety  of  workers  and  insofar  as  it  may  create  an  air  pollution 
problem. 

Locally,  the  Department  of  Public  Works,  Bureau  of  Building 
Inspection,  is  charged  with  the  enforcement  of  regulations  on 
construction  requirements  for  places  where  alkyl  nitrites  are 
manufactured,  processed  or  stored.   [See  Article  10  of  the 
Building  Code] .   The  Fire  Department  is  charged  with  the 
enforcement  of  regulations  on  the  storage,  processing  and 
manufacture  of  1)  flammable  liquids  [Article  11  of  the  Fire  Code] 
and  2)  hazardous  substances  [Article  13  of  the  Fire  Code]. 
Complaints  regarding  the  manufacture  of  alkyl  nitrites  should  be 
referred  to  those  agencies,  both  local  and  state,  that  might  have 
jurisdiction  over  the  subject  matter. 

We  have  been  informed  that  there  is  no  known  manufacturer 
of  alkyl  nitrites  in  the  City  at  this  time.   However,  these 
substances  can  be  easily  manufactured  from  readily  available 
ingredients  (organic  alcohol,  sodium  nitrite  and  sulfuric 
acid)^°  and  it  is  quite  possible  that  various  room  odorizers 
sold  on  the  street  and  in  local  stores  were  manufactured  locally 
in  "clandestine"  labs.   These  "clandestine  labs"  would  be  under 
the  jurisdiction  of  the  Bureau  of  Alcohol,  Tobacco  and  Firearms, 
because  of  the  presence  of  explosive  materials  that  are  used  in 
making  the  product,  and  also  under  Cal-OSHA  if  there  are  any 
employees . 

Before  imposing  additional  regulations  on  the  manufacture 
of  alkyl  nitrites,  the  various  legitimate  uses  of  these 
substances  must  be  considered.   Butyl  nitrite  is  used  in  rocket 
fuel  research  and  has  been  used  as  an  intermediate  in  the 
synthesis  of  perfumes,''  as  a  corrosion  inhibitor  and  as  an 
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antiscorch  agent  in  rubber  products.   Other  alkyl  nitrites  are 
used  in  the  manufacture  of  rare-earth  azides,  as  jet  propellants 
and  in  the  preparation  of  fuels.   Amyl  and  butyl  alcohols  (used 
in  the  manufacture  of  the  corresponding  alkyl  nitrite)  are  used 
as  synthetic  food  flavoring  materials. 

The  testing  of  substances  transported  interstate  is  also 
regulated  by  various  federal  agencies,  including  the  Consumer 
Product  Safety  Commission  [See  15  U.S.C.  §2056  and  16  C.F.R.  §§ 
1118.2,  1500.3,  1500.40  et  seq.,  1500.214]  and  the  Environmental 
Protection  Agency  through  TOSCA  [See  15  U.S.C.  §2603].   Testing 
of  products  manufactured  and  sold  in  the  City  is  unregulated  and 
the  Board  of  Supervisors  has  the  power  to  require  quality 
control's  on  such  manufacture.* 

IV 

Tax  on  Manufacturers  for  Research 

The  City's  power  to  tax  manufacturers,  in  order  to  raise 
money  for  research  into  the  effects  of  alkyl  nitrites,  is  limited 
by  several  factors.   The  first  is  by  geographical  area.   The  City 
may  tax  only  those  manufacturers  located  within  the  bounds  of  the 
City.   As  mentioned  above,  there  are  no  known  manufacturers  of 
these  substances  in  the  City  at  this  time.   Hence,  a  tax  on 
manufacturers  would  not  be  an  effective  way  to  raise  money  for 
research. 

Secondly,  any  such  tax  would  be  a  special  tax  and,  as  such, 
is  required  by  Section  4  of  Article  XIIIA  of  the  California 
Constitution  to  receive  a  two-third's  vote  of  the  electorate  to 
be  adopted.   The  California  Supreme  Court,  in  the  City  and  County 
of  San  Francisco  v.  Farrell  (1982)  32  Cal.3d  47,  57  [184 
Cal.Rptr.  713],  defined  a  special  tax  "to  mean  taxes  which  are 
levied  for  a  specific  purpose  rather  than  ...  a  levy  placed 
into  the  general  fund  to  be  utilized  for  general  governmental 
purposes."   A  tax  for  the  purpose  of  raising  money  for  research 
into  the  effects  of  alkyl  nitrites  would  obviously  be  for  a 
specific  purpose  since  it  would  neither  go  into  the  general  fund 
nor  be  used  for  a  general  governmental  purpose.   Therefor  it 
would  be  a  special  tax  under  Section  4  of  Article  XIIIA. 


The  Board  of  Supervisors  m.ay  also  require  that 
the  -products  be  tested  in  accordance  with  the  FHSA 
guidelines  and  that  the  manufacturer  file  a 
guarantee  as  provided  in  16  C.F.R.  §1500.211. 
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Regulation  of  Commercial  Speech 


Besides  regulating  the  sale  and  manufacture  of  alkyl 
nitrites,  "it  is  necessary  to  consider  the  possibility  of 
regulating  advertisement  of  room  odorizers  containing  alkyl 
nitrites . 

When  it  comes  to  regulating  commercial  speech,  the  U.S. 
Supreme  Court  held  in  the  precedent  setting  case,  Virginia  State 
Board  of  Pharmacy  v.  Virginia  Citizens  Consumer  Council,  Inc. 
(1975)  425  U.S.  748,  761-762  [96  S . Ct .  1817,  1825;  48  L . Ed . 2d 
346],  that  the  First  Amendment  as  applied  to  the  States  through 
the  Fourteenth  Amendment,  protects  commercial  speech  from 
unwarranted  government  regulation.   See  also  Bates  v.  State  Bar 
of  Arizona  (1977)  433  U.S.  350,  [97  S . Ct .  2691,  53  L.Ed. 2d  810]; 
Ohralik  v.  Ohio  State  Bar  Assn.  (1978)  436  U.S.  447  [98  S . Ct . 
1912,  56  L.Ed. 2d  444]  and  Central  Hudson  Gas  v.  Public  Service 
Comm'n  of  N.  Y.  (1980)  447  U.S.  557  [65  L.Ed. 2d  341;  100  S . Ct . 
2343].   In  Central  Hudson  Gas  v.  Public  Service  Comm'n  of  N.Y, 
supra,  the  New  York  Public  Service  Commission  banned  promotional 
advertising  by  electrical  utilities.   Promotional  advertising  was 
defined  as  advertising  intended  to  stimulate  the  purchase  of 
utility  service.   Institutional  and  informational  advertising, 
defined  as  all  advertising  not  clearly  intended  to  promote  sales, 
was  not  banned.   The  Supreme  Court  held  that  this  ban  was 
unconstitutional  since  it  was  more  extensive  than  necessary  to 
further  the  state's  interest  in  energy  conservation  and  thus 
violated  the  protection  afforded  commercial  speech  by  the  First 
and  Fourteenth  Amendments.   The  Court,  at  100  S . Ct .  2349, 
discusses  the  reason  for  affording  protection  to  commercial 
speech  thusly: 

Commercial  expression  not  only  serves  the 
economic  interest  of  the  speaker,  but  also 
assists  consumers  and  furthers  the  societal 
interest  in  the  fullest  possible  dissemination  of 
information.  .  .  .  Even  when  advertising 
communicates  only  an  incomplete  version  of  the 
relevant  facts,  the  First  Amendment  presumes  that 
some  accurate  information  is  better  than  no 
information  at  all.   Bates  v.  State  Bar  of 
Arizona,  supra,  433  U.S.,  at  347,  97  S . Ct . ,  at 
2704  . 

However,  the  protection  afforded  commercial  speech  by  the 
Constitution  is  less  than  the  protection  afforded  other  types  of 
speech  since  it  deals  with  an  area  -  commercial  transactions  - 
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that  is  "traditionally  subject  to  government  regulation"  (Id.  at 
2349-50).  Certain  types  of  commercial  speech  are  not  protected. 
The  Court -explained  its  reasoning  as  follows:  * 


i 


The  protection  available  for  particular 
commercial  expression  turns  on  the  nature  both  of 
the  expression  and  of  the  governmental  interests 
served  by  its  regulation. 

The  First  Amendment's  concern  for  commercial 
speech  is  based  on  the  informational  function  of 
advertising.   See  First  National  Bank  of  Boston 
^  v.  Bellotti,  435  U.S.  765,  783,  98  S . Ct .  1407, 
1419,  55  L.Ed. 2d  707  (1978).   Consequently,  there 
can  be  no  constitutional  objection  to  the 
suppression  of  commercial  messages  that  do  not 
accurately  inform  the  public  about  lawful 
activity.   The  government  may  ban  forms  of 
communication  more  likely  to  deceive  the  public 
than  to  inform  it,  Friedman  v.  Rogers,  440  U.S. 
1,  13,  15-16,  99  S.Ct.  887,  896,  897,  59  L . Ed . 2d 
100  (1970);  Ohralik  v.  Ohio  State  Bar  Assn.,  436 
U.S.,  at  464-465,  98  S.Ct.,  at  1923-1925,  or 
commercial  speech  related  to  illegal  activity, 
Pittsburgh  Press  Co.  v.  Pittsburgh  Comm'n  on 
Human  Relations,  413  U.S.  376,  388,  93  S.Ct. 
2553,  2560,  37  L . Ed . 2d  669  (1973). 

Central  Hudson  Gas,  supra,  at  2350.   Thus,  commercial  speech 
which  is  deceptive  and  misleading  or  is  related  to  illegal 
activity  may  be  banned.*   The  power  of  government  to  regulate 
speech  which  is  neither  deceptive  or  related  to  illegal  activity 
is  more  circumscribed.   The  Supreme  Court  in  Central  Hudson  Gas, 
at  2350-2351,  set  down  the  following  test  to  determine  the 
constitutionality  of  a  state's  regulation  of  commercial  speech: 

The  State  must  assert  a  substantial  interest 
to  be  achieved  by  restrictions  on  commercial 
speech.   Moreover,  the  regulatory  technique  must 
be  in  proportion  to  that  interest.   The 
limitation  on  expression  must  be  designed 
carefully  to  achieve  the  State's  goal. 
Compliance  with  this  requirement  may  be  measured 
by  two  criteria.   First,  the  restriction  must 

T-he  problem  of  regulating  false  and  misleading 
advertising  will  be  discussed  later  in  this  opinion. 
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directly  advance  the  state  interest  involved;  the 
regulation  may  not  be  sustained  if  it  provides 
only  ineffective  or  remote  support  for  the 
government's  purpose.   Second,  if  the 
governmental  interest  could  be  served  as  well  by 
ai  more  limited  restriction  on  commercial  speech, 
the  excessive  restrictions  cannot  survive. 
*  *  * 

In  commercial  speech  cases,  then,  a  four-part 
analysis  has  developed.   At  the  outset,  we  must 
determine  whether  the  expression  is  protected  by 
the  First  Amendment.   For  commercial  speech  to 
come  within  that  provision,  it  at  least  must 
concern  lawful  activity  and  not  be  misleading. 
Next,  we  ask  whether  the  asserted  governmental 
interest  is  substantial.   If  both  inquiries  yield 
positive  answers,  we  must  determine  whether  the 
regulation  directly  advances  the  governmental 
interest  asserted,  and  whether  it  is  not  more 
extensive  than  is  necessary  to  serve  that 
interest . 

The  Court  then  applied  this  four-part  analysis  to  the 
Public  Service  Commission  ban  on  promotional  advertising.   The 
advertisement  did  not  concern  illegal  activity  and  was  not 
misleading.   The  Court  acknowledged  that  the  State  had  a 
substantial  interest  in  conservation  of  electrical  energy.   There 
was  also  a  direct  relationship  between  the  state's  interest  in 
conservation  and  the  Commission's  ban  on  promotional 
advertising.   However,  the  critical  question  was  whether  the 
regulation  was  no  more  extensive  than  necessary  to  further  the 
State's  interest  in  energy  conservation.   In  this  regard,  the 
Court  found  that  they  could  not  approve  the  complete  suppression 
of  Central  Hudson's  advertising  "in  the  absence  of  a  showing  that 
more  limited  speech  regulation  would  be  ineffective."   As  an 
example  the  Court  suggested  that  the  Commission  could  "require 
that  advertisements  include  information  about  the  relative 
efficiency  and  expense  of  the  offered  service,  both  under  current 
conditions  and  for  the  foreseeable  future."   (at  2354). 

A  case  decided  after  Central  Hudson  Gas  provides  further 
illustration  of  the  permissible  bounds  of  regulating  commercial 
speech.   In  Lovett  &  Linder  v.  Carter  (D. C.R.I.  1981)  523  F.Supp. 
903,  908,  the  Court  held  that  the  portion  of  a  Rhode  Island 
ordinance  that  restricted  attorneys  advertising  in  the  phone 
directory  -only  to  the  yellow  pages  under  "Lawyers"  was 
unconstitutional  since  it  was  more  extensive  regulation  than  was 
necessary,  but  the  Court  upheld  the  portion  of  the  ordinance  that 
limited  claims  and  statements  of  disclaimers  of  expertise  in 
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advertisements  stating  that  these  ^rt)visions  protected  the  public 
from  inaccurate  information. 

In  addition,  the  California  constitution  does  not  prohibit 
regulation  of  commercial  speech,  if  the  regulation  is  designed  to 
prevent  misrepresentations  of,  or  to  require  warnings  on, 
specific  uses  of  a  product.  (People  v.  Superior  Court  (1979)  96 
Cal.App.3d  181,  195  [157  Cal.Rptr.  628],  cert.  den.  446  U.S.  935 
[64  L.Ed. 2d  787;  100  S . Ct .  2152].) 

On  its  face,  a  regulation  requiring  warnings  of  potential 
health  hazards  of  butyl  nitrites  at  point  of  sale  and  in 
advertising  (except  ads  connected  with  labeling  and  use 
instructions  preempted  by  the  FHSA)  does  not  violate  the  right  to 
freedom  of  expression  protected  under  either  the  Constitution  or 
the  California  Constitution,  so  long  as  the  regulations  are  not 
more  extensive  than  necessary  to  promote  legitimate  governmental 
objectives . 

False  and  Deceptive  Advertising 

There  are  both  federal  and  state  laws  prohibiting  unfair 
business  competition,  including  false  and  deceptive  advertising. 
[See  Federal  Trade  Commission  Act  15  U.S.C.  §§  41-58,  and 
California  Business  &  Professions  Code  (B&P)  §§  17200  and  17500 
et  seq.]   Specifically,  B&P  Code  Section  17200  states: 

As  used  in  this  chapter,  unfair  competition 
shall  mean  and  include  unlawful,  unfair  or 
fraudulent  business  practice  and  unfair, 
deceptive,  untrue  or  misleading  advertising  or 
any  act  prohibited  by  chapter  1  (commencing  with 
Section  17500)  of  the  Business  &  Professions  Code. 

State  control  and  regulation  of  the  field  of  unfair, 
fraudulent  or  deceptive  business  practices  has  not  been  preempted 
by  federal  enactments  [People  ex  rel .  Mosk  v.  National  Research 
Co.  of  Cal.  (1962)  201  Cal.App.2d  765,  776-7,  20  Cal.Rptr.  516; 
People  V.  Arthur  Murray  Inc.  (1965)  238  Cal.App.2d  333,  47 
Cal.Rptr.  700].   Section  17500  of  the  B&P  Code  provides: 

It  is  unlawful  for  any  person,  firm, 
corporation  or  association,  or  any  employee 
thereof  with  intent  directly  or  indirectly  to 
dispose  of  real  or  personal  property  or  to 
perform  services,  professional  or  otherwise,  or 
anything  of  any  nature  whatsoever  or  to  induce 
the  public  to  enter  into  any  obligation  relating 
thereto  to  make  or  disseminate  or  cause  to  be 
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made  or  disseminated  before  the  public  in  this 
state  or  to  make  or  disseminate  or  cause  to  be 
made  or  disseminated  from  this  state  before  the 
public  of  any  state,  in  any  newspaper  or  other 
publication,  or  any  advertising  device,  or  by 
public  outcry  or  proclamation  or  in  any  other 
manner  or  means  whatever,  any  statement, 
concerning  such  real  or  personal  property  or 
services,  professional  or  otherwise,  or 
concerning  any  circumstance  or  matter  of  fact 
connected  with  the  proposed  performance  or 
disposition  thereof,  which  is  untrue  or 
misleading,  and  which  is  known,  or  which  by  the 
exercise  of  reasonable  care  should  be  known,  to 
be  untrue  or  misleading,  or  for  any  such  person, 
firm,  or  corporation  to  so  make  or  disseminate  or 
cause  to  be  so  made  or  disseminated  any  such 
statement  as  part  of  a  plan  or  scheme  with  the 
intent  not  to  sell  such  personal  property  or 
services,  professional  or  otherwise,  so 
advertised  at  the  price  stated  therein,  or  as  so 
advertised.   Any  violation  of  the  provisions  of 
this  section  is  a  misdemeanor  punishable  by 
imprisonment  in  the  county  jail  not  exceeding  six 
months,  or  by  a  fine  not  exceeding  two  thousand 
five  hundred  dollars  ($2,500),  or  by  both. 

The  language  of  this  section  covers,  as  misleading 
advertising,  statements  made  with  the  intent  not  to  sell  the 
property  as  so  advertised.   The  District  Attorney  is  empowered  to 
bring  an  action  charging  violation  of  this  section  against  any 
violator.   B&P  Code  Section  17204  provides  that 

[ajctions  for  injunction  pursuant  to  this 
chapter  may  be  prosecuted  by  the  Attorney  General 
or  any  district  attorney  .  .  .  upon  their  own 
complaint  or  upon  the  complaint  of  any  board, 
officer,  person,  corporation  or  association  or  by 
any  person  acting  for  the  interests  of  itself, 
its  members  or  the  general  public. 

A  major  difficulty  however,  lies  in  establishing  that  the 
intended  use  of  the  product  is  different  from  that  advertised 
(i.e.,  sold  to  be  used  as  an  inhalant  rather  than  as  a  room 
odorizer).   A  seller  of  glue,  for  example,  cannot  be  held 
responsibte  if  the  buyer  uses  the  product  for  glue  sniffing.   In 
this  respect,  the  problem  is  similar  to  that  of  regulating  drug 
paraphernalia.   Classification  of  room  odorizers  containing  alkyl 
nitrites  as  drug  paraphernalia  may,  in  fact,  be  one  of  the  most 
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effective  solutions  and  we  wrTl   discuss  this  solution  next.   We 
also  suggest  that  you  contact  the  Consumer  Fraud  unit  of  the 

District  Attorney's  Office  for  more  information  regarding  * 

possible  regulation  of  false  and  misleading  advertisilig  in  i 

connection  with  the  sale  of  products  containing  alkyl  nitrites  as  i 

"room  odorizers".  .  ' 

VI 

Drug  Paraphernalia 

The  Board  of  Supervisors  may  also  pass  an  ordinance 
defining  room  odorizers  and  other  products  containing  alkyl 
nitrites  as  drug  paraphernalia  when  sold  in  certain  places  (e.g., 
head  shops,  commercial  places  offering  baths  or  massages,  discos 
and  places  which  sell  other  drug  paraphernalia)  and  impose 
restrictions  similar  to  those  imposed  by  drug  paraphernalia  laws. 

In  a  recent  series  of  cases,  California  courts  have  ruled 
that  the  state  statutes  regulating  drug  paraphernalia  (Health  & 
Safety  Code  §§  11364,  11364.5  and  Penal  Code  §308)  do  not  preempt 
local  enactment  of  drug  paraphernalia  laws  when  the  latter 
regulate  items  not  covered  in  the  state  laws.   (Music  Plus  Four, 
Inc.  V.  Barnet  (1980)  114  Cal.App.3d  113  [170  Cal.Rptr.  419]; 
Music  Plus  Four,  Inc.  v.  Baker  (1981)  125  Cal.App.3d  819  [178 
Cal.Rptr.  415];  Music  Plus  Four,  Inc.  v.  City  of  Los  Angeles 

(1981)  125  Cal.App.3d  829  [178  Cal.Rptr.  296];  Licorice  Pizza 
Records  &  Tapes,  Inc.  v.  County  of  Los  Angeles  (1981)  125 
Cal.App.3d  825  [178  Cal.Rptr.  309];  Bamboo  Brothers  v.  Carpenter 

(1982)  133  Cal.App.3d  116  [183  Cal . Rptr . 748 ] ) . 

In  Bamboo  Brothers  v.  Carpenter,  supra,  the  legality  of  a 
Santa  Barbara  County  ordinance  regulating  drug  paraphernalia  and 
advertisements  promoting  their  sale  was  challenged  on  the  grounds 
that  the  state  preempted  drug  paraphernalia  regulation.   The 
court  held,  at  124 : 

The  inclusion  in  the  ordinance  of  drug 
paraphernalia  for  use  with  marijuana,  the  display 
of  it  to  all  persons,  and  its  promotion  by 
advertisement  are  not  within  the  subject  matter 
of  any  state  law  and  therefore  the  subject  matter 
has  not  been  fully  covered  by  general  law.   Nor 
do  we  find  an  intent  on  the  part  of  the 
Legislature  to  occupy  the  entire  field  of  use, 
possession  and  distribution  of  drug  paraphernalia.         ? 
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On  January  1,  1983  however,  amendments  to  state  laws         ^ 
regulating  drug  paraphernalia  went  into  effect*.   These 
amendments-  broadened  the  definition  of  drug  paraphernalia  to       * 
include  paraphernalia  for  all  controlled  substances,  rather  than    i 
just  certain  controlled  substances.   It  also  made  it  a  i 

misdemeanor  for  any  person  to  deliver,  furnish,  or  transfer  or      ' 
possess  or  manufacture  with  intent  to  deliver,  furnish  or 
transfer  drug  paraphernalia  (Health  &  Safety  Code  §11364.7). 
These  amendments  were  patterned  after  the  Model  Drug 
Paraphernalia  Act  (MDPA) ,  drafted  by  the  Drug  Enforcement 
Administration  of  the  United  States  Department  of  Justice, 
August,  1979.   However,  unlike  the  MDPA,  neither  possession  or 
advertisement  of  drug  paraphernalia  is  prohibited. 

Thus,  the  qpjestion  remains  whether  the  Legislature,  by 
amending  the  laws  on  drug  paraphernalia,  has  now  occupied  the 
entire  field  of  use,  possession  and  distribution  of  drug 
paraphernalia  to  the  exclusion  of  municipal  regulation.   We 
conclude  that  the  Legislature  has  not  preempted  the  field  of 
regulating  drug  paraphernalia  to  the  exclusion  of  municipal 
regulation . 

As  mentioned  earlier  in  this  opinion,  the  following  factors 
must  be  considered  in  order  to  determine  whether  the 
Legislature's  intent  is  to  occupy  a  particular  field  to  the 
exclusion  of  all  local  regulation: 

(1)  the  subject  matter  has  been  so  fully  and 
completely  covered  by  general  law  as  to  clearly 
indicate  that  it  has  become  exclusively  a  matter 
of  state  concern;  (2)  the  subject  matter  has  been 
partially  covered  by  general  law  couched  in  such 
terms  as  to  indicate  clearly  that  a  paramount 
state  concern  will  not  tolerate  further  or 
additional  local  action;  or  (3)  the  subject 
matter  has  been  partially  covered  by  general  law, 
and  the  subject  is  of  such  a  nature  that  the 
adverse  effect  of  a  local  ordinance  on  the 
transient  citizens  of  the  state  outweighs  the 
possible  benefit  to  the  municipality.   ( In  re 
Hubbard,  supra,  62  Cal.2d  128;  Galvan  v.  Superior 
Court,  supra,  70  Cal.2d  859-860.) 

It  is  apparant  that  the  subject  matter  has  not  been 
completely  covered.   As  previously  pointed  out,  neither 

'  See  SB  341,  Chapter  1278,  Statutes  of  1982,    ~  ■> 

adding  Sections  11014.5  and  11364.7  to  the  Health  & 
Safety  Code. 
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posses'slon  nor  advertisement  of  drug  paraphernalia  is  covered  by 
the  new  law.   There  is  therefore  no  clear  indication  that  the 
matter  has  become  exclusively  one  of  state  concern.   Secondly,      * 
there  is  no  clear  indication  in  the  legislation  that  a  paramount    » 
state  concern  will  not  tolerate  further  or  additional  .r 

requiremeht-s .   In  analyzing  legislative  intent,  the  court,  in       ' 
Galvan  v  Superior  Court,  supra,  pp.  863-864,  stated: 

The  issue  of  "paramount  state  concern"  also 
involves  the  question  "whether  substantial, 
geographic,  economic,  ecological  or  other 
distinctions  are  persuasive  of  the  need  for  local 
control,  and  whether  local  needs  have  been 
adequately  recognized  and  comprehensively  dealt 
with  at  the  state  level ." (Robins  v.  County  of  Los 
Angeles,  248  Cal.App.2d  1,  9  [56  Cal.Rptr.  853].) 

The  Galvan  court  considered  whether  a  San  Francisco 
ordinance  requiring  registration  of  handguns  was  preempted  by  the 
state.   The  court  stated,  at  p. 864: 

That  problems  with  firearms  are  likely  to 
require  different  treatment  in  San  Francisco 
County  than  in  Mono  County  should  require  no 
elaborate  citation  of  authority.  .  .  . 

We  are  persuaded  by  language  in  In  re  Hoffman, 
155  Ca.  114,  118  [99  p. 517,  132  Am. St. Rep.  75]: 
"The  state  in  its  laws  deals  with  all  of  its 
territory  and  all  of  its  people.   The  exactions 
which  it  prescribes  operate  (exept  in  municipal 
affairs)  upon  the  people  of  the  state,  urban  and 
rural,  but  it  may  often,  and  does  often  happen 
that  the  requirements  which  the  state  sees  fit  to 
impose  may  not  be  adequate  to  meet  the  demands  of 
densely  populated  municipalities;  so  that  it 
becomes  proper  and  even  necessary  for 
municipalities  to  add  to  state  regulations 
provisions  adapted  to  their  special  requirements." 

Most  of  the  cases  of  AIDS  have  been  reported  from 
California  and  New  York,'^  the  majority  of  these  cases 
occurring  in  male  homosexuals.   Hence,  while  AIDS  is  a  public 
health  concern  in  cities  with  large  male  homosexual  populations, 
like  San  Francisco,  it  is  not  necessarily  a  state-wide  concern. 
Because  of  a  suspected  correlation  between  alkyl  nitrite  abuse 
and  AIDS,  -regulation  of  alkyl  nitrite  abuse  is  also  a  major  local   ^ 
concern.   It  is  a  relatively  new  problem,  and  so  far,  the  state     » 
has  not  acted  to  regulate  alkyl  nitrite  abuse. 
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The  court  has  previously  upheld  the  vafitiity  of  a  San  Mateo 
ordinance  making  it  a  misdemeanor  to  inhale  glue  with  the  intent 
to  become  .intoxicated  [People  v.  Orozco  (1968)  266  Cal.App.2d  507   ^ 
[72  Cal.Rptr.  452].   At  that  time,  the  phenomena  of  glue  sniffing   , 
was  too  recent  to  have  received  the  attention  of  state  ; 

legislation.   Since  that  time,  both  glue  sniff ing  -and  paint         ^ 
sniffing  have  been  specifically  regulated  (see  Penal  Code  Section 
381).   The  court,  in  Orozco,  stated  at  pp.  513-514: 

At  the  time  defendants  were  convicted  in  May 
1967,  the  use  of  glue  and  similar  substances  as 
intoxicants  was  not  recognized  in  the  general 
law.   Toluene,  the  toxic  element  in  the  glue 
'  inhaled  by  defendants,  is  not  a  drug  (Health  8< 
Saf.  Code,  §26200)  and,  therefore,  its  use  and 
possession  were  not  then  and  are  not  now 
regulated  by  the  general  law  as  an  illegal 
narcotic  or  dangerous  drug.  .  .  . 

Awareness  of  the  social  problem  presented  by 
the  inhalation  of  volatile  intoxicants  is  of 
recent  origin. [citation  omitted]  The  absence  of 
state  legislation  in  this  field  at  the  time 
defendants  were  arrested  and  tried  can  be  more 
reasonably  attributed  to  a  lack  of  awareness  by 
the  Legislature  that  the  problem  was  one  of 
state-wide  concern  than  to  an  intention  to 
preclude  local  legislation  in  the  field.   A 
legislative  intent  to  preempt  can  be  more  readily 
found  where  the  activity  concerned  is  more 
widespread  and  the  social  values  involved  in  its 
regulation  are  more  generally  known  than  they  are 
in  this  case.   (See  for  example.  In  re  Lane, 
supra,  58  Cal.2d  99  [sexual  intercourse];  In  re 
Moss,  supra,  58  Cal.2d  117  [nudity];  Abbott  v. 
City  of  Los  Angeles,  supra,  53  Cal.2d  674 
[registration  of  criminals];  Tolman  v.  Underbill, 
supra,  39  Cal.2d  708  [loyalty  oaths].) 

At  that  time,  the  circumstances  which  led  to  the  enactment 
of  the  San  Mateo  law  were  similar  to  the  circumstances  today  with 
respect  to  inhalation  of  alkyl  nitrites.   Like  toluene,  then, 
alkyl  nitrites  are  not  regulated  as  a  drug.   The  problem  of  alkyl 
nitrite  abuse  is  also  not  one  of  state-wide  concern  and  hence  a 
finding  of  legislative  intent  to  preempt  the  field  of  regulating 
alkyl  nitrite  abuse  is  not  favored. 

Finally,  under  the  third  standard  in  considering  preemption  ^ 
by  the  state,  the  effect  on  transient  citizens  of  the  state  is  .^ 
not  such  as  to  outweigh  possible  benefits  to  the  municipality.      * 
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(See  Galvan,  supra,  865,  wherein  the  court^^ites  similar  laws 
which  have  been  upheld.). 

Thus  the  City  is  not  preempted  by  general  state  law  from 
enacting  its  own  drug  paraphernalia  law  to  regulate  the  sales  of 
"room  odorizers"  and  other  substances  containing  alkyl  nitrites. 


You  are  so  advised. 


APPROVED ; 


GEORGE  AGNOST 
City  Attorney 


Respectfully  submitted. 


GEORGE  AGNOST 
Citv  Attorney 


Burk  E.  Delventhal 
Deputy  City  Attorney 

Marcia  F.  Cutler 
Legal  Assistant 
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ATTACTMENT  A^-^ 

Suggested^ labeling  by  the  CPSC  for  one  room  odorizer  containing 
butyl  nitrite  is  as  follows:"* 

Warning  -  May  be  fatal  if  swallowed 

Skin  irritant  and  severe  eye  irritant  -  flammable 

Contains  n-butyl  nitrite 

Avoid  contact  with  eyes  and  skin 

In  case  of  contact  with  eyes  or  skin,  flush  freely  with  water  and 
get  prompt  medical  attention. 

If  swallowed,  give  one  or  two  glasses  of  water  or  milk.   Induce 
vomiting.   Call  physician  immediately. 

Keep  out  of  sunlight  and  away  from  heat,  sparks  or  flame. 

Keep  out  of  reach  or  children. 
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PREPARED  BY: 


Selective  Certification  of  Persons  From  Eligible 
Lists  Pursuant  to  Charter  Section  8.329 
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Assistant  Secretary 
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QUESTIONS  PRESENTED 

(1)  Is  a  certified  temporary  employee  entitled  to  the 
preference  for  permanent  employment  afforded  by  Charter  Section 
8.329  if  the  temporary  employee  is  not  on  the  current  eligible  list? 

(2)  Is  a  certified  temporary  employee  entitled  to  the 
preference  for  permanent  employment  afforded  by  Charter  Section 
8.329  if  the  employee's  temporary  position  was  secured  off  an 
expired  eligible  list? 


(1)  No. 

(2)  Yes. 


CONCLUSION 


ANALYSIS 
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n  the  November  6,  1979  ballot  proposed  two 
rter  designed  to  improve  the  prospects  of 
ecuring  permanent  civM  service  appointments, 
roposed  adding  a  paragraph  to  Section  8.326 
ified  from  an  eligible  list  to  a  non-permanent 
temporaries")  to  take  promotional  examinations 
holding  permanent  positions  in  the  same 
amendment  was  necessary  since  other  provisions 
cted  access  to  promotional  tests  to  permanent 
on  No .  76-54  . 
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The-second  half  of  Proposition  C  proposed  that  a  paragraph  be 
added  to  Section  8.329  permitting  "certified  temporaries"^/  to 
secure  permanent  appointments  ahead  of  persons  standing  higher  on  an 
eligible  list,  so  long  as  no  current  City  employees  were 
disadvantaged  thereby. 

Since  the  passage  of  Proposition  C,  some  questions  have  arisen 
as  to  the  proper  interpretation  of  the  amendment  to  Section  8.329. 
The  language  added  to  this  section  by  Proposition  C  reads  as  follows: 

"Notwithstanding  anything  to  the  contrary  in 
this  or  any  other  provision  of  the  charter,  an 
employee  who  has  been  certified  from  a  regularly 
adopted  eligible  list  to  a  non-permanent  position 
in  a  civil  service  classification  shall  be 
entitled  to  appointment  to  a  permanent  position 
within  that  same  classification  before  the 
commission  certifies  to  the  appointing  officer 
the  names  and  addresses  of  persons  standing 
higher  on  the  list  of  eligibles  who  are  not  then 
current  employees,  subject  to  a  demonstration  of 
satisfactory  job  performance  In  the  non-permanent 
position  for  a  period  and  In  the  manner  provided 
by  rule  of  the  commission.   The  provisions  of 
this  section  as  herein  amended  shall  only  be 
applicable  to  requisitions  for  permanent 
positions  filled  from  and  after  January  1,  1980." 

It  is  clear  from  the  foregoing  language  that  the  first 
prerequisite  for  claiming  a  preference  under  Section  8.329  is  that 
the  temporary  employee  must  be  on  the  current  eligible  list  from 
which  permanent  appointments  are  to  be  made.   The  phrase  "the  names 
and  addresses  of  persons  standing  higher  on  the  list  of  eligibles 
who  are  not  then  current  employees"  is  intelligible  only  if  the 
certified  temporary  employee  has  a  lower  rank  on  the  eligible  list 
and  is  "competing"  for  a  permanent  position  against  a  more  highly 
ranked  non-City  employee. 

However,  nowhere  in  this  amendment  is  there  any  indication  as 
to  "when"  the  certified  temporary  employee  must  have  been  "certified 


V   In  the  context  of  Section  8.329,  this  phrase  also  includes 
persons  initially  employed  on  a  non-civil  service  basis  who  later 
took  and  passed  an  examination  in  the  same  classification,  but  were, 
for  one  reason  or  another,  not  formally  certified  from  the  eligible 
list. 
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from  a  regularly  adopted  eligible  list  to  a  non-permanent  position 
in  a  civil  service  classification."   Must  the  certification  have 
come  from  "the"  list  of  eligibles  in  effect  when  the  certified 
temporary  lays  claim  to  a  permanent  position?   Or  could  the  person 
claim  entitlement  to  the  preference  provided  for  in  Section  8.329 
when  his  or  her  temporary  certification  came  from  an  eligible  list 
now  expired? 

The  context  in  which  this  second  question  of  interpretation 
arises  involves  several  2616  Cafeteria  Workers  employed  by  the  San 
Francisco  Community  College  District.   These  employees  received  a 
series  of  successive  temporary  appointments  from  regularly  adopted 
eligible  lists  over  a  period  of  years.   When  the  District  finally 
proposed  to  make  permanent  2615  appointments  from  a  brand  new 
eligible  list,  certified  temporary  employees  demanded  that  they  be 
considered  ahead  of  all  persons  standing  higher  on  the  list  who  were 
not  then  current  City  employees.   If  their  successive  temporary 
appointments  from  expired  eligible  lists  were  considered  qualifying, 
they  would  be  entitled  to  preference.   On  the  other  hand,  if  they 
had  to  have  received  temporary  appointments  from  the  new  list  before 
being  entitled  to  permanent  positions  filled  from  it,  their  claim 
for  preference  would  fail. 

Because  of  this  ambiguity  on  the  face  of  Section  8.329,  the 
legislative  history  of  Proposition  C  must  be  reviewed  as  an  aid  to 
its  interpretation.   This  charter  amendment  was  initially  proposed 
by  the  Mayor  as  part  of  the  resolution  of  a  charge  of  employment 
discrimination  made  against  the  City  by  the  federal  Office  of 
Revenue  Sharing.   The  City  was  accused  of  failing  to  employ 
sufficient  numbers  of  minorities  and  women  in  permanent  positions 
which,  if  true,  threatened  the  continued  receipt  of  millions  of 
dollars  of  revenue  sharing  monies.   As  one  part  of  a  Compliance 
Agreement  entered  into  by  the  City  to  remedy  this  situation,  it 
agreed  to  propose  charter  amendments  designed  to  tap  the 
concentrations  of  minorities  and  women  In  its  temporary  workforce. 

Mayor  Feinstein  explained  the  background  of  Proposition  C  in  a 
1979  ballot  argument  which  provided  in  pertinent  part  that: 

"Proposition  C  will  also  provide  better 
opportunities  for  current  City  employees,  who 
hold  non-permanent  civil  service  jobs,  to  be 
appointed  to  permanent  positions,  when,  and  if, 
such  permanent  positions  become  available.   The 
amendment  will  provide  that  employees  who  are 
already  on  lists,  but  hold  non-permanent 
appointments,  would  get  a  permanent  appointment 
before  anybody  from  the  outside  is  given  the  same 
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job.   To  qualify,  non-permanent  employees  must 
demonstrate  satisfactory  performance  on  the  job. 
This  change  will  correct  an  inequity  which 
sometimes  has  us  calling  in  people  from  the 
outside,  despite  the  fact  that  another  person  is 
already  holding  the  job  on  a  temporary  basis  and 
is  performing  satisfactorily.   Proposition  C  will 
have  the  further  effect  of  motivating  temporary 
employees  to  achieve  better  job  evaluations." 

Further  evidence  of  the  legislative  intent  behind  Proposition 
C  is  found  in  a  Memorandum  of  Clarification  executed  by  the  Office 
of  Revenue  Sharing  and  the  City  a  few  weeks  after  the  Compliance 
Agreement  itself  was  signed.   In  this  memorandum  it  was  agreed, 
among  other  things,  that: 

"As  a  part  of  the  facilitation  of  Section  1(b) 
of  the  agreement,  the  City  shall,  consistent  with 
applicable  law,  place  before  its  voters  a  Charter 
amendment  designed  to  accomplish  the  following: 

(a)  Current  certified  temporaries  (i.e. 
persons  certified  to  a  temporary  position  from 
a  regularly  adopted  eligible  list  for  that 
position  at  the  time  of  the  passage  of  said 
Charter  amendment)  would  be  treated  in  the 
same  manner  as  permanent  employees  with  regard 
to  eligibility  for  promotive  lists;  and 

(b)  Each  current  certified  temporary  would 
be  given  priority  for  direct  transition  to 
permanent  employment  in  the  entry  level  job 
which  is  the  same  job  the  individual  holds 
immediately  preceding  transition,  providing 
that  no  current  City  employee  is  displaced  in 
the  process ;...." 

The  language  of  Section  8.329  does  not  preclude  reliance 
upon  temporary  appointments  commenced  during  the  life  of  an 
expired  list.   The  only  limitations  on  temporary  employee 
transitioning  expressed  in  the  legislative  history  of  Proposition 
C  was  that  the  person  be  presently  employed  in  a  temporary 
position  and  that  any  selective  certification  must  not  adversely 
affect  another  current  City  employee. 

The  background  of  Proposition  C  described  above  thus 
strongly  supports  an  interpretation  of  Section  8.329  that  would 
allow  certified  temporary  employees  such  as  the  cafeteria  workers 
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You  are  so  advised 


By: 


Very  truly  yours, 

GEORGE  AGNOST 
City  Attorney 
MICHAEL  C.  KILLELEA 
PHILIP  S.  WARD 
Deputy  City  Attorneys 
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ity  Attorney 


PSW: jr 


APPROVED : 


GEORGE  AGNOST  ) 
City  Attorney 
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Office  of  City  Attorr 


Gvorg*  Agnost, 
City  Attorney 
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REQUESTED  BY 


PREPARED  BY 
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Authority  of  the  City  and  County  of  San  Francisco 
to  Require  Its  Tenants  or  Contractors  to  Hire 
Union  Labor  or  to  Pay  Prevailing  Rates  of  Wage 

JOHN  L.  TAYLOR 

Clerk  of  the  Board  of  Supervisors 


BURK  E.  DELVENTHAL 
JUDITH  A.  BOYAJIAN 
Deputy  City  Attorneys 
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1.  May  the  City  and  County  of  San  Francisco  require  its 
tenants  or  contractors  to  hire  union  labor? 

2.  May  the  City  and  County  of  San  Francisco  require  its 
tenants  or  contractors  to  pay  prevailing  rates  of  wage? 

3.  Does  the  prevailing  wage  provision  set  forth  in  Chapter 
12B  of  the  San  Francisco  Administrative  Code  apply  to  all  leases 
and  contracts  awarded  by  the  City  and  County,  or  does  it  have 
only  limited  application? 


CONCLUSIONS 


1.  No. 

2.  Prevailing  rates  of  wage  are  required  for  those 
contracts  specified  in  the  San  Francisco  Charter  and  the  San 
Francisco  Administrative  Code. 

3.  The  prevailing  wage  provision  set  forth  in  Chapter  12B 
of  the  San  Francisco  Administrative  Code  must  be  narrowly 
construed  to  refer  only  to  a  failure  to  pay  prevailing  wages  that 
is  itself  a  discriminatory  employment  practice  or  that  violates 
an  element  of  an  affirmative  action  program. 
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OPINION  NO.  83-  16 

ANALYSIS 

A.  The  City  and  County  of  San  Francisco  may  not  require 
its  tenants  and  contractors  to  hire  union  labor. 

It  is  well  established  that  a  union-only  requirement  in 
public  contracts  is  illegal  and  void.   As  stated  in  McQuillan, 
The  Law  of  Municipal  Corporations,  Vol.  10,  page  341-342  (3d  Ed., 
Rev.  1981) : 

[I]t  is  the  prevailing  judicial  view  that  a 
proposal  or  advertisement  limiting  bidders  to 
those  who  agree  to  employ  union  labor,  or  to 
furnish  goods  bearing  the  union  label,  is 
invalid.   A  textbook  on  labor  unions  concisely 
states  the  law  on  this  subject:  "There  is  no 
question  that  a  contract  by  a  municipal 
corporation  for  public  work  or  a  municipal 
ordinance  or  resolution  requiring  the  party 
undertaking  the  performance  of  such  work  to  use 
only  union  labor  is  void,  and  the  same  is  true 
whether  there  is  a  statute  requiring  competitive 
bidding  or  not,  the  general  rule  being  well 
settled  that  all  contracts  in  which  the  public 
are  interested  which  tend  to  prevent  competition, 
when  a  statute  or  known  rule  of  law  requires 
competition,  are  void." 

The  rationale  for  the  rule  is  that  limiting  the  list  of  qualified 
bidders  to  a  single  class  of  employers,  and  denying  access  to  all 
others,  defeats  the  policy  behind  competitive  bidding  in  that 
monopoly  is  encouraged  and  the  cost  of  the  work  tends  to 
increase.   This  is  presumed  to  be  injurious  to  the  taxpayer  and 
hence  is  void  as  against  public  policy.   Morgan  v.  Gove  (1929) 
206  Cal.627;  Neal  Publishing  Co.  v.  Rolph  (1915)  169  Cal.190, 
197;  57  Ops.  Cal . Atty . Gen .  574,  576.   See  also  City  Attorney 
Opinion  Nos.  80-14  and  72-70. 

Moreover,  a  union-only  requirement  discriminates  against 
non-union  employers  and  workers  and  thus  denies  them  equal 
protection  of  the  laws.   McQuillan,  supra,  at  342.   The  privilege 
to  bid  on  or  obtain  contractual  employment  is  an  important  one. 
Hence,  all  responsible  bidders  must  have  the  opportunity  to 
compete  on  an  equal  basis  for  public  contracts. 

B.  Prevailing  rates  of  wage  are  required  for  those  contracts 
specified  in  the  San  Francisco  Charter  and  the  San  Francisco 
Administrative  Code. 

San  Francisco  Charter  Section  7.204,  as  well  as  state  and 
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federal  law,  requires  that  contractors  on  public  works  or        '^ 
improvements  projects  pay  prevailing  rates  of  wage.   In  addition^' 
Section  21.13-1  of  the  San  Francisco  Administrative  Code  requires 
that  prevailing  wages  be  paid  for  motor  bus  services  provided  to 
the  general  public  on  any  facility  owned  by  the  City  and  County 
or  for  transportation  of  any  City  materials,  supplies  and 
equipment  within  the  boundaries  of  the  City  and  County. 

The  only  other  prevailing  wage  requirement  contained  in  the 
Charter  or  codes  of  the  City  and  County  of  San  Francisco  is  set 
forth  in  Chapter  12B  of  the  San  Francisco  Administrative  Code. 
However,  for  the  reasons  set  forth  below,  we  have  concluded  that 
the  prevailing  wage  provision  set  forth  therein  refers  to  the 
payment  of  prevailing  wages  insofar  as  that  is  directly  related 
to  discriminatory  employment  practices.   Hence,  the  Human  Rights 
Commission  has  jurisdiction  to  entertain  complaints  that  a 
contractor,  subcontractor  or  supplier  is  not  paying  the 
prevailing  rate  of  wage  only  when  the  aggrieved  party  alleges 
that  the  contractor's  wage  scale  is  itself  a  discriminatory 
employment  practice,  or,  on  the  other  hand,  violates  an  element 
of  an  affirmative  action  program. 

C. 
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Chapter  12B  of  the  San  Francisco  Administrative  Code  (the 
"Human  Rights  Ordinance")  prohibits  discriminatory  employment 
practices  by  all  City  contractors,  subcontractors  or  suppliers. 
Section  12B.1  thereof  requires  all  contracts  to  include  the 
nondiscrimination  provisions  set  forth  in  Section  12B.2;  Section 
12B.3  grants  enforcement  powers  to  the  Human  Rights  Commission; 
Section  12B.4  requires  all  bidders  to  submit  an  affirmative 
action  program  and  provides  for  a  prebid  or  preaward  conference; 
and  Section  12B.5  provides  that  the  Chapter  applies  only  to 
discriminatory  employment  practices. 

Section  12B.4  specifically  provides  as  follows: 

(c)   The  proposed  affirmative  action  program 
required  to  be  submitted  under  Sec.  12B.4  hereof, 
and  the  prebid  or  preaward  conference  which  may 
be  required  by  Human  Rights  Commission,  shall, 
without  limitation  as  to  the  subject  or  nature  of 
employment  activity,  be  concerned  with  such 
employment  practices  as: 
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»      (5)  Encouraging  the  use  of  contractors,  ' 

,  subcontractors  and  suppliers  of  all  ethnic  * 

groups,  provided,  however,  that  any  contract 
subject  to  this  ordinance  shall  require  the 
contractor,  subcontractor  or  supplier  to  provide 
not  less  than  the  prevailing  wage,  working 
conditions,  and  practices  generally  observed  in 
private  industries  in  the  City  and  County  of  San 
Francisco  for  such  work.   (Emphasis  added.) 

This  section  is  immediately  followed  by  Section  12B.5,  which 
provides  in  relevant  part: 

This  chapter  shall  not  confer  upon  the  City 
and  County  of  San  Francisco  or  any  agency.  Board 
or  Commission  thereof  any  power  not  otherwise 
provided  by  law  to  determine  the  legality  of  any 
existing  collective  bargaining  agreement  and 
shall  have  application  only  to  discriminatory 
employment  practices  by  contractors, 
subcontractors  or  suppliers  engaged  in  the 
performance  of  City  contracts.   (Emphasis  added.) 

The  question  presented,  then,  is  whether  the  Board  of 
Supervisors  intended  to  impose  a  general  prevailing  wage 
requirement  on  all  City  contracts  without  regard  to 
discrimination  or  affirmative  action. 

By  its  literal  terms.  Section  12B.4(c)  does  not  limit  the 
scope  of  the  prevailing  wage  requirement  set  forth  in  subsection 
(5)  thereof  to  a  particular  category  of  City  contracts.   However, 
as  clearly  stated  in  Section  12B.5,  the  language  in  question, 
which  appears  in  the  Human  Rights  Ordinance,  is  designed  to  deal 
only  with  discrimination  in  employment. 

Applying  well-established  principles  of  statutory 
construction,  we  must  conclude  that  the  prevailing  wage 
requirement  set  forth  in  Section  12B.4(c)(5)  is  intended  to  refer 
to  wage  practices  that  are  themselves  discriminatory  employment 
practices  or  that  relate  to  affirmative  action.   Hence,  the  Human 
Rights  Commission  has  jurisdiction  to  entertain  a  prevailing  wage 
complaint  only  when  the  aggrieved  party  claims  that  either 

(1)  the  payment  of  less  than  the  prevailing  rate  of  wage  in  a 
particular  case  is  itself  a  discriminatory  employment  practice  or 

(2)  the  employer  is  paying  less  than  prevailing  wages  in 
violation  of  the  provisions  of  an  affirmative  action  program. 
Our  reasoning  follows. 
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21  Cal.3d  650,  658-59.   Thus,  words  of  general  import  may  be 
given  a  contracted  meaning  depending  upon  their  context;  words 
will  not  be  given  their  literal  meaning  when  to  do  so  would  make 
the  provisions  of  statute  applicable  to  situations  never 
contemplated  by  the  legislative  body.   Farnsworth  v.  Nevada-Cal 
Management  (1961)  188  Cal.App.2d  382,  387.   Wh 
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We  now  proceed  to  apply  these  rules  of  statutory 
construction  to  the  question  before  us.   The  Human  Rights 
Ordinance  is  concerned  solely  with  insuring  that  City 
contractors,  subcontractors  and  suppliers  not  engage  in 
discriminatory  employment  practices  against  members  of  protected 
groups.   Section  12B.4  thereof  is  concerned  solely  with 
affirmative  action  requirements.   Construing  in  context  the 
requirement  in  Section  12B.4(c) (5)  that  City  contracts  require 
the  contracting  party  to  pay  the  prevailing  rate  of  wage,  and 
keeping  in  mind  the  manifest  purpose  of  the  legislation  as  a 
whole,  we  must  conclude  that  the  subject  provision  applies  only 
when  the  failure  to  pay  prevailing  wages  is  itself  a 
discriminatory  employment  practice,  or  when  it  violates  an 
element  of  an  affirmative  action  program. 

A  broader  construction  of  the  prevailing  wage  provision  in 
question,  applying  it  to  all  City  contracts  v;ithout  relating  the 
wage  practices  to  employment  discrimination  or  affirmative 
action,  would  ignore  the  express  limitation  of  Section  12B.5, 
supra ,  and  would  extend  the  scope  of  the  legislation  beyond  its 
apparent  purpose  and  intent.   Further,  such  a  construction  would 
expand  the  Human  Rights  Commission's  jurisdiction  beyond  its 
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expertise  and  embroil  the  Commission  in  the  arbitration  of      ' 
general  prevailing  wage  complaints  with  respect  to  every  City    ♦ 
lease  and  contract.   These  consequences  could  not  reasonably  have 
been  within  the  contemplation  of  the  Board  of  Supervisors  when  it 
enacted  Section  126.4.-^   Thus,  the  Commission's  function  with 
regard  to  prevailing  rates  of  wage  must  be  limited  to  eliminating 
discriminatory  employment  practices  and  assuring  that  employers 
do  not  seek  to  achieve  "affirmative  action"  by  paying  their 
employees  less  than  prevailing  wages.   Clearly,  such  a 
construction  leads  to  a  more  reasonable  result  in  that  the 
Commission's  competence  lies  in  searching  out  and  providing 
remedies  for  the  various  forms  of  proscribed  discrimination 
rather  than  arbitrating  prevailing  wage  complaints. 

Finally,  such  a  construction  complies  with  the  rule  that  a 
"proviso"  should  be  narrowly  construed  so  that  application  of  the 
proviso  is  not  expanded  beyond  the  scope  of  the  statute  in  which 
it  is  found.   Construing  the  prevailing  wage  provision  in  the 
context  of  the  affirmative  action  requirements  compels  the 
conclusion  that  its  purpose  is  to  protect  workers  from  employers 
who  might  seek  to  pay  their  employees  substandard  wages  under  the 
guise  of  complying  with  the  City's  affirmative  action  policies. 

SUMMARY  OF  CONCLUSIONS 

For  all  of  the  reasons  set  forth  above,  we  conclude  that 
prevailing  wage  requirements  presently  may  be  imposed  in  City 
contracts  only  for  public  works  or  improvements  projects  as 
required  by  Section  7.204  of  the  San  Francisco  Charter,  certain 
transportation  services  as  set  forth  in  San  Francisco 
Administrative  Code  Section  21.13-1,  and  as  an  element  of  a  plan 
for  eliminating  discriminatory  employment  practices,  pursuant  to 
Section  12B.4  of  the  San  Francisco  Administrative  Code.   However, 
we  express  no  opinion  with  respect  to  the  following. 

A  "subcontractor"  is  defined  by  Section  12B.1  to  include 
"any  person  or  persons,  firm,  partnership,  corporation  or  any 


^A  narrow  construction  of  the  prevailing  wage  provision 
contained  in  the  Human  Rights  Ordinance  is  buttressed  by  the 
legislative  history  of  Section  12B.4.   As  originally  enacted  in 
1968,  the  affirmative  action  guidelines  applied  only  to  public 
works  contracts.   Inclusion  of  the  prevailing  wage  provision 
under  such  circumstances  was  not  unreasonable  in  view  of  the 
requirement  in  the  San  Francisco  Charter  that  contractors  on 
public  works  and  improvements  projects  pay  prevailing  rates  of 
wage. 
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At  your  request,  we  have  prepared  proposed  legislation  of 
general  application  which  would  impose  prevailing  wage 
requirements  in  all  leases  and  contracts  awarded  by  the  City  and 
County  of  San  Francisco  where  personal  services  are  to  be 
performed  within  the  City  and  County  or  at  City  facilities 
located  outside  the  City  and  County.   The  proposed  legislation  is 
transmitted  herewith. 


Respectfully  submitted, 

GEORGE  AGNOST 
City  Attorney 


JRK  E.  DELVENTHAL 
Deputy  City  Attorney 


0 


siJ:>^^^J/>. 


JUDITH  A.  BOYAJIAX   ^ 
Deputy  City  Attorney 


APPROVED: 


GEORGE  AGNOST,  City  Attorney 
2854C 


(Governnent  Contracts) 

AMENDING  CHAPTER  6  OF  THE  SAN  FRANCISCO  ADMINISTRATIVE  CODE  BY    ^ 

ADDING ''SECTION'  6.1-1  THERETO  RELATING  TO  RATES  OF  WAGE  IN         * 

CONTRACTS  FOR  PERSONAL  SERVICES 

NOTE:      Additions  or  substitutions  are  not  indicated 
as  the  Section  is  entirely  new. 

^e  it  ordained  by  the  Peoole  of  the  City  and  County  of  San 
Franci  sco  : 

Section  1.   Chapter  6  of  the  San  Francisco  Administrative 
Code  is  herehy  amended  by  adding  Section  6.1-1  thereto  to  read  as 
follows : 

Section  6.1-1.   Prevailing  Rates  of  Waae  Required  in 
Contracts  for  Personal  Services. 

Every  contract,  lease,  franchise  or  concession  awarded,  let 
or  Granted  for  or  on  behalf  of  the  City  and  County  of  San 
Francisco  shall  obligate  the  contractor,  lessee,  franchisee  or 
concessionaire  (hereafter  the  "contracting  party")  to  pay  not 
less  than  the  prevailing  rate  of  wage  to  any  person  performina 
personal  services  (as  those  terms  are  defined  herein)  thereunder 
within  the  City  and  County  or  at  any  facility  owned,  leased  or 
otherwise  controlled  by  the  City  and  County  of  San  Francisco 
within  the  City  and  County  or  at  locations  outside  the  City  and 
County,  including  but  not  limited  to  properties  under  the 
jurisdiction  of  the  San  Francisco  Airports  Commission,  the  Public 
Utilities  Co-^.mission ,  and  the  Department  of  Puoiic  Health;  and 
shall  further  require  the  contracting  party  to  include  a  similar 
provision  in  all  subcontracts,  subleases  or  other  subordinate 
agreements  let,  awarded,  negotiated  or  entered  into  thereunder 
and  in  all  contracts  let,  awarded,  negotiated  or  entered  into  by 


personal  services  to  be  performed  at  any  facility  owned,  leased 
or  otherwise  controlled  by  the  City  and  County  of  San  Francisco 
within  -the  City  and  Couniy  or  at  locations  outside  the  City  and   «^_ 
County,  includinq  but  not  limited  to  properties  under  the 
jurisdiction  of  the  San  Francisco  Airports  Commission,  the  Public 
Utilities  Commission,  and  the  Department  of  Public  Health;  except 
that  such  prevailing  wage  provision  shall  not  be  required  where 
the  officer,  board  or  commission  under  whose  jurisdiction  said 
contract,  lease,  franchise  or  concession  will  be  performed  has 
determined  that  it  would  be  against  the  public  interest  to 
include  L-aid  provision. 

f-i)    T-r  f  ini  t  ions  .   The  following  definitions  shall  apply 
to  the  terms  used  herein: 

"Person"  shall  include  any  firm,  partnership,  corporation, 
or  comhination  thereof. 

"Personal  services"  shall  mean  and  include  all  labor  other 
than  professional  consulting  services  or  labor  on  public  works 
and  improvements. 

"Prevailing  rate  of  wage"  shall  be  the  prevailing  rate  of 
waqe,  including  fringe  benefits  or  the  matching  equivalents 
thereof,  paid  in  private  employment  for  similar  work  in  the  area 
in  which  the  personal  services  are  being  performed,  as  determined 
by  the  Civil  Service  Commission.   Where  similar  work  is  not  being 
performed  in  the  area  in  which  the  personal  services  are  being 
performed,  or  is  being  performed  in  such  insignificant  quantities 
as  to  render  the  data  unreliable  for  purposes  of  comparison,  the 
Civil  Service  Commission  shall  determine  the  prevailing  rate  of 
wage,  including  fringe  benefits  or  the  matching  equivalents 
thereof,  in  the  nearest  area  in  which  similar  work  is  being 
oerformed  for  wnich  reliable  data  can  be  obtained. 


"Cvintrac::"  I'hall  rean  and  include  any  aqr'?ement  to  provide 
personal  services  in  the  performance  of  a  contract,  lease, 
francr.ic-e  or  concession  awarded,  let  or  granted  for  or  on  behalf  ^ 
of  the  City  and  County  of  San  Francisco  or  to  be  performed  at  any '- 
facilitv  o:-:r.e6,    leased  or  otherwise  under  the  control  of  the  City 
and  County  of  ran  Francisco  within  the  City  and  County  or  at 
location."  outside  the  City  and  County,  including  but  not  li.-ited 
to  croperties  under  the  jurisdiction  of  the  San  Francisco 
Airpcrtr  To-mission,  the  Public  Utilities  Commission,  and  the 
Departrent  of  "ublic  Health. 

"fubcontract "  shall  mean  and  include  an  agreement  under  .ir 
subordinate  ;:o  a  prime  contract,  lease,  franchise,  or  concession 
awarded,  let  or  aranted  for  or  on  behalf  of  the  City  and  County 
of  San  Francisco. 

"Lease"  "hail  mean  and  include  an  agreement,  permt  or 
license  by  •..■nich  the  City  and  County  of  San  Francisco,  or  any 
contracting  agency  thereof,  grants  to  a  person  the  temporary 
possession  and  use  of  property,  for  reward,  and  the  latter  aurees 
to  return  the  same  to  the  former  at  a  future  date. 

"Sublease"  shall  r.ean  and  include  a  lease  by  wnich  a  lessee 
or  tenant  grants  or  lets  to  another  person  part  or  all  of  the 
leased  property  for  a  shorter  term  than  the  original  lease  and 
under  which  said  lessee  or  tenant  retains  some  right  or  interest 
under  the  oriamal  lease. 

"Franchise"  shall  mean  and  include  a  right  or  privilege 
conferred  by  grant  from  the  City  and  County  of  San  Francisco,  or 
any  contractina  agency  thereof,  and  vested  in  and  authorizing  a 
person  to  conduct  such  business  or  engage  in  such  activity  as  iz 
specified  in  such  grant. 
/  /  / 


"Concession"  shall  mean  and  include  a  qrant  of  land  or 
other  property  by  or  on  bonalf  of  the  City  and  County  of  San 
Francisco,  or  any  contracting  agencv  thereof,  to  a  oerson  for  the^ 
purpose  or  use  specified  in  said  grant. 

"Contractor"  shall  mean  and  include  any  person  who  submits 
a  bid  and ''or  enters  into  a  contract  with  an  officer,  board  or 
coir.Tission  e'npowered  by  law  to  enter  into  contracts  on  behalf  of 
the  City  ^nd  County,  or  for  a  franchise,  concession  or  lease  of 
property,  or  for  personal  services  to  be  purchased  at  the  expense 
of  the  City  and  County  or  to  be  paid  out  of  moneys  deposited  in 
the  treasury  or  out  of  trust  moneys  under  the  control  of  or 
collected  by  the  City  and  County. 

"Subcontractor"  shall  mean  and  include  any  person  who 
enters  into  an  agreement  with  a  contracting  party  to  perform  a 
soecified  portion  of  the  contract,  lease,  franchise  or  concession 
let,  Granted  or  awarded  for  or    on  behalf  of  the  City  and  County 
in  accordance  with  the  plans  and  soeci f icat ions  of  said  contract, 
lease,  franchise  or  concession.   Such  term  snail  further  include 
any  oerson  who  enters  into  an  agreem.ent  with  the  suocontractor 
for  the  performance  of  ten  per  cent  or  more  of  the  suocontract 
and  any  person  who  contracts  either  with  tne  contracting  party  or 
a  subcontractor  to  provide  personal  services  at  any  facility 
owned,  leased  or  otherwise  controlled  by  the  City  and  County  of 
San  Francisco  within  the  City  and  County  or  at  locations  outside 
the  City  and  County,  including  but  not  limited  to  propertii-s 
under  the  jurisdiction  of  the  San  Francisco  Airports  Commission, 
the  Public  Utilities  Commission,  and  the  Department  of  Fur.lic 
Health. 

"Lessee"  shall  mean  and  include  a  person  or  tenant  t^<ina 
possession  of  property  under  a  lease  as  herein  provided,  ann 


further  incijdes  a  bailee  under  a  bailment  agreement  providinq  a 
rental  for  personal  property. 

"Trarchisee"  shall  mean  and  include  a  person  who  is  the    \ 
grantee  or  beneficiary  of  a  franchise  as  herein  defined. 

"Toncessionaire"  shall  mean  and  include  a  person  who  is  che 
grantee  or  :"oneficiar"  of  a  concession  as  herein  defined. 

{'r>}         IDeteririnat  ion  of  Prevailing  Pate  of  Waoe.   At  the 
reaueFt  or  any  officer,  board  or  commission  of  the  City  and 
Count'.-  ">f  San  Francisco,  the  Civil  Service  Commission  promptly 
shall  '"ix  and  determine  the  prevailing  rate  of  waae  for  specified 
cateaories  of  personal  services.   The  determination  of  the  Civil 
Service  Com-^^ission  shall  be  final  and  binding  on  all  other  boards 
and  corm.issicns. 

ic)    Complaints;  Investigation  and  Hearino.   Upon  the 
filinq  of  a  "erified  complaint  with  the  officer,  board, 
commission  or  other  agency  having  jurisdiction  over  the  contract, 
with  proor  of  service  on  the  responding  party  or  parties  by 
certifi-id  or  registered  mail,  by  any  person  alleging  a  violation 
of  the  ::rovisions  of  -his  ordinance,  said  officer,  board, 
commission  or  other  agency  immediately  snail  reauest  a 
determ.ination  by  the  Civil  Service  Com.mission  of  the  prevailing 
rate  of  v.-age  applicable  to  the  personal  services  that  are  the 
subject  matter  of  the  complaint.   Promptly  upon  receipt  of  the 
orevailing  '.vaae  determination  by  the  Civil  Service  Commission, 
the  officer,  board,  commission  or  other  agency  shall  make  a  full 
investigation  of  the  matter  and  shall  hold  a    hearing  thereon. 
Said  hearing  shall  afford  to  the  responding  party  or  parties  a 
full  and  adequate  opportunity  to  submit  evidence  regarding  the 
alleged  violations  of  the  provisions  of  this  ordinance.   Said 
/  /  / 


hearinoR,  however,  may  not  inquire  into  the  Civil  Service 

CorriiTussion '  s  determination  of  the  prevailina  rate  of  waqe. 

(■^)    Violation  of  Ordinance;  Option  of  Awarding  Officer, 

Board  or  Ccnrnission ;  Cancellation  or  Penaltv  or  Both.   Any 
^~  ~" ■ \ 

contraCtinc  party  or  subcontractor  found  to  have  violated  the    *- 
provisions  of  this  ordinance  shall  be  in  breacn  of  contract  and 
the  av;ardinq  officer,  board  or  commission  shall  have  the  rignt, 
at  hi=^,  her  or  its  option,  to:  (1)  cancel  the  contract,  or  (2) 
require  the  forfeiture  by  the  contracting  party  or  subcontractor 
of  twenty-five  ($25.00)  dollars  per  day  for  each  laborer  employed 
for  each  calendar  day  or  portion  thereof  while  they  shall  be  so 
emoloyed  and  not  paid  the  prevailing  rate  of  wage  or,  in  the 
alternative,  assess  a  penalty  in  an  amount  not  more  than  ten  per 
cent  nf  the  nollar  amount  of  the  contract  or  subcontract,  such 
surs  -.0    .■:e  deposited  in  the  fund  out  of  which  ths  contract  is 
awarri.?d,  or  (4)  both  cancel  the  contract  and  assess  the 
forfeiture  nr  penalty.   The  contractor  and  subcontractor  shall  be 
jointly  and  severally  liable  for  any  dollar  penalty  or  forfeiture 
assessed  aaainst  the  subcontractor.   If  the  awarding  officer, 
board  cr  JOir.mission  cancels  the  contract,  no  recovery  shall  be 
had  thereon  by  the  contractor  or  subcontractor. 

(e)    Additional  Penalty;  Irresponsible  Contractors; 
Disqual if ication .   In  addition  to  any  other  penalties  herein 
provided  for  violation  of  the  provisions  of  this  ordinance,  any 
person  oblicated  to  oay  prevailing  waqes  hereunder  who  is  found 
willfully  to  have  failed  and  neglected  to  pay  said  prevailing 
waaes  shall  r-'e  declared  an  irr 'sponsible  bidder  by  the  awarding 
officer,  board,  commission  or  other  agency  and  shall  not  be 
/  /  / 
/  /  / 


awarded,  let  or  aranted  any  contract,  lease,  franchise  or 
concession  by  or  on  behalf  of  the  City  and  County  for  a  period  of 
two  (2)  years  thereafter. 

(f)    Citv  and  County  \'ot  Liable  in  Mone"  Damages.   In 
under  cjik  ing  to  impose  on  its  contractors  and  suocontractor  s  the  * 
above-described  obligation  to  pay  prevailing  rates  of  v/age,  the 
City  and  County  of  San  Francisco  is  assuming  an  undertaking  only 
to  promote  the  general  welfare.   It  is  not  assum.ing,  nor  is  it 
imposinc  on  its  officers  and  employees,  an  obligation  for  breach 
of  which  it  is  liable  in  money  damages  to  any  person  who  claims 
that  such  breach  proximately  caused  injury. 

fq)    .'.ddI  ication  to  Existing  Contracts.   As  of  its 
effective  date,  this  ordinance  shall  apply  to  all  existina 
contracts  v;ith  or  on  behalf  of  the  City  and  County,  to  the  extent 
those  contracts  are  expressly  subject  to  the  application  of 
lawful  ordinances  enacted  after  the  date  the  contracts  were 
executed. 

ir.)         Preemption.   This  ordinance  shall  not  confer  upon  the 
City  .Tn-i  County  of  San  Francisco  or  any  officer,  board, 
commission  or  other  agency  thereof  any  power  not  otherwise 
provided  by  law  to  determine  the  legality  of  any  existing 
collective  bargaining  agreement,  nor  shall  anytl-.ing  in  this 
ordinance  be  interpreted  or  applied  so  as  to  create  any  power  or 
duty  in  conflict  with  the  preemptive  effect  of  any  federal  or 
state  law. 

(i)    Severability.   If  any  part  or  provision  of  this 
ordincTnce  or  the  application  thereof  to  any  person  or 
circumstance  is  held  to  be  invalid,  the  remainder  of  tne 
ordinance,  including  the  application  of  such  part  or  provision  to 

o^hAr     norpnnc    or     r- i  mirrc- 1- anr-o  c;  .     chsll     not     he     affected     thereby     and 


shall  continue  in  full  force  and  effect.   To  zhis  end,  the 
provisions  of  this  ordinance  are  severaiyls. 

APPROITD  AS  TO  FORM: 
nEORGE>AGNOST,  City  Attorney 


7^     Deputy  City  Attq^n<*r\' 
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y  and  County  of  San  Francisco: 


Office  of  City  Attorni 


C*org*  Agnoct, 
City  Attornsy 


SUBJECT: 


March  10,  1983 
OPINION  NO.  83-17 


Timeliness  of  Protests  Concerning 
Oral  Examination  Scores 


MAR  1  6  1983 

SAN  FRANCISCO^ 


REQUESTED  BY:   JOHN  J.  WALSH 

General  Manager,  Personnel 
Civil  Service  Commission 


PREPARED  BY: 


JUDITH  A.  BOYAJIAN 
Deputy  City  Attorney 


QUESTION  PRESENTED 

Are  protests  concerning  oral  examination  scores  filed 
within  the  inspection/protest  period  for  a  tentative  list  of 
eligibles  timely? 


CONCLUSION 


No, 


ANALYSIS 

The  Civil  Service  Commission  ("Commission")  recently 
completed  testing  for  Juvenile  Counselor  Classes  8316,  8318,  8320 
and  8321,  and  a  tentative  list  of  eligibles  was  posted.   All 
candidates  are  on  record  as  affirming  their  review  and 
understanding  of  examination  protest  procedures  and  timeframes. 

No  challenges  to  the  oral  examination  scores  were  filed 
with  the  Commission  within  the  two-day  period  provided  for 
inspection  of  the  composite  ratings.   However,  protests 
concerning  the  oral  examination  scores  were  received  during  the 
period  provided  for  inspecting  and  challenging  the  tentative 
list.   You  inquire  whether  protests  concerning  oral  examination 
scores  filed  within  the  tentative  list  inspection  period  are 
timely. 

San  Francisco  Charter  Section  3.661(a)  provides  in 
pertinent  part: 
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The  civil  service  commission  shall  be  the 
employment  and  personnel  department  of  the  city 
and  county  and  shall  determine  appointments  on  -' 
the  basis  of  merit  and  fitness,  as  shown  by 
appropriate  tests.  .  . 

The  commission  shall  adopt  rules  to  carry  out 
the  civil  service  provisions  of  this  charter  and, 
except  as  otherwise  provided  in  this  charter, 
such  rules  shall  govern  .  .  .  examinations  .  .  . 
and  such  other  matters  as  are  not  in  conflict 
with  this  charter.  .  .   (Emphasis  added.) 

San  Francisco  Charter  Section  8.322  provides  for  the  review  and 
protest  of  questions  and  answers  after  the  written  portion  of  an 
examination  has  been  held.   There  is  no  comparable  Charter 
section  providing  for  the  review  and  protest  of  oral  examination 
scores  after  completion  of  that  portion  of  the  testing.   However, 
Charter  Section  8.323  provides  for  the  review  of  a  candidate's 
final  score  after  the  tentative  list  of  eligibles  has  been  posted, 

Pursuant  to  its  rule-making  authority  under  San  Francisco 
Charter  Section  3.661(a),  the  Commission  adopted  Rule  9.10, 
implementing  the  provisions  of  Charter  Section  8.322,  and  Rule 
10.04,  implementing  the  provisions  of  San  Francisco  Charter 
Section  8.323.   It  further  adopted  Rule  9.16,  setting  forth  the 
procedures  for  inspection  of  scores  and  challenges  to  the  oral 
interview  portion  of  an  examination. 

Civil  Service  Rule  9.16.C  provides  in  pertinent  part  as 
follows : 

1.  After  the  qualifications  appraisal 
interviews  for  an  examination  are  computed,  such 
composite  ratings  shall  be  available  for  a 
minimum  period  of  two  (2)  working  days  following 
the  completion  of  the  computations  for  all 
participants  or  for  some  other  two  (2)  day  period 
set  by  the  General  Manager,  Personnel  .... 

2.  Any  challenges  shall  be  filed  in  writing 
within  the  inspection  period  and  shall  be  limited 
to  a)  claimed  inconsistencies  or  failure  of  the 
qualifications  appraisal  board  to  apply  uniform 
standards,  b)  any  questions  propounded  by  the 
panel  of  examiners  which  occur  during  a 
qualifications  appraisal  interview  which  require 
an  answer  in  conflict  with  any  federal,  state,  or 
city  and  county  laws,  rules  or  regulations  which 
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apply  to  the  government  of  the  City  and  County  of 
San  Francisco  and/or  the  San  Francisco  Civil 
Service  Commission.   All  challenges  properly 
filed  under  this  section  shall  be  resolved  in 
accordance  with  the  provisions  of  Section  5.06  of 
these  rules  .  .  . 


5.   In  the  absence  of  a  challenge  under  this 
section  or  upon  a  decision  by  the  Civil  Service 
Commission  under  this  section,  later  challenges 
shall  be  precluded.   (Emphasis  added.) 

Thus,  Rule  9.16.C  provides  an  orderly  procedure  for  protesting 
oral  examination  scores  after  completion  of  that  portion  of  the 
testing,  which  is  analogous  to  the  procedure  for  challenging 
written  examination  scores  set  forth  in  San  Francisco  Charter 
Section  8.322  and  Rule  10.04. 

In  view  of  the  fact  that  Rule  9.16.C  sets  forth  the 
exclusive  procedure  by  which  a  candidate  may  challenge  his  or  her 
oral  examination  score,  such  protests  must  be  filed  within  the 
two-day  inspection  period  provided  by  the  Commission  and  later 
challenges  are  precluded.   Thus,  protests  concerning  oral 
examination  scores  filed  within  the  inspection/protest  period  for 
the  tentative  list  of  eligibles  are  untimely.   You  are  so  advised, 

Respectfully  submitted, 

GEORGE  AGNOST 
City  Attorney 


By   Va^^^^^  ^'  O'yay^A^. 

/JUDITH  A.  BOYAJI^^ 
/^eputy  City  Attorney 


APPROVED : 

'clt 


.ty  Attorney 
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ity  and  County  of  San  Francisco: 


Office  of  City  Attoi 


G*org*  Agnoit, 
-  City  Attorney 
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SUBJECT; 


ANNUAL  APPROPRIATION  FOR  THE  OFFICE  OF  CITIZEN 
COMPLAINTS. 


REQUESTED  BY:  HARRY  BRITT 

Member,  Board  of  Supervisors 

THE  POLICE  COMMISSION 

City  and  County  of  San  Francisco 


PREPARED  BY; 


BURK  E.  DELVENTHAL 
Deputy  City  Attorney 
MARCIA  F.  CUTLER 
Legal  Assistant 


uOCUJv'ittSJTS  DEPT. 

MAR  2  2  1983 
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PI  I  lM   » ^    •  I '-'  f  />  1:5  V 


QUESTIONS  PRESENTED 

1.  Is  the  limit  set  forth  in  Charter  Section  3.530-2  on  "the 
annual  appropriations  for  all  costs  of  the  office  of  citizen 
complaints"  intended  to  include  all  costs  incurred  in  operating 
the  office  of  citizen  complaints  or  is  the  limit  intended  to 
include  only  the  office's  personnel  costs? 

2.  How  is  the  annual  appropriation  for  the  office  of  citizen 
complaints  to  be  determined? 

3.  Who  is  responsible  for  enforcing  the  maximum  limit  allowed 
under  Charter  Section  3.530-2  on  appropriations  for  the  office  of 
citizen  complaints? 

CONCLUSIONS 

1.  The  limit  set  forth  in  Charter  Section  3.530-2  on  "the 
annual  appropriations  for  all  costs  of  the  office  of  citizen 
complaints"  applies  to  all  costs  incurred  in  operating  the  office 
of  citizen  complaints  including,  but  not  limited  to,  costs  for 
personnel,  office  equipment,  office  supplies,  and  vehicles. 

2.  The  office  of  citizen  complaints  prepares  its  own  estimated 
budget.   Included  in  the  estimated  budget  are  all  the  costs  for 
operating  the  office  of  citizen  complaints.   That  budget  is 
approved  by  the  Police  Commission.   The  estimated  budget  may  be 
altered  by  the  Mayor  and  the  Board  of  Supervisors  by  reducing  or 
deleting  items.   The  Board  of  Supervisors  then  adopts  the  annual 
appropriations  ordinance  based  on  the  proposed  budget. 
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3.     The  Controller  is  ultimately  responsible  for  enforcing  the 
maximum  limit  allowed  under  Charter  Section  3.530-2  on 
appropriations  for  the  office  of  citizen  complaints. 

ANALYSIS 

Proposition  A  was  approved  by  San  Francisco  voters  in  the 
election  held  on  November  2,  1982.   It  added  Section  3.530-2  to 
the  San  Francisco  Charter,  establishing  an  Office  of  Citizen 
Complaints  (OCC)  in  the  Police  Department.   Questions  have  arisen 
relating  to  interpretation  of  the  last  paragraph  of  Section 
3.530-2.   That  paragraph  provides: 

The  annual  appropriations  for  all  costs  of  the 
office  of  citizen  complaints  shall  not  exceed 
sixty  percent  of  the  costs  incurred  by  the  police 
department  internal  affairs  bureau  for  the  fiscal 
year  ending  June  30,  1981,  adjusted  annually 
therefore  (sic)  for  inflation. 

The  Police  Commission  is  currently  in  the  process  of 
preparing  its  proposed  budget  for  fiscal  year  1983-1984.   That 
budget  will  include  appropriations  for  the  office  of  citizen 
complaints.   Other  members  of  the  Police  Department  are  preparing 
the  OCC's  budget  for  fiscal  year  1983-1984  since  the  OCC  does  not 
have  the  expertise  yet.   However,  in  the  future,  the  OCC  will 
prepare  its  own  budget.   The  Police  Commission  has  asked  this 
office  to  advise  whether  the  provision  in  Section  3.530-2 
limiting  the  annual  appropriations  for  all  costs  of  the  OCC  is 
intended  just  as  a  limitation  of  all  personnel  costs  of  the  OCC 
or  whether  it  is  intended  as  a  limitation  on  all  the  costs  of  the 
OCC  including,  but  not  limited  to,  costs  for  personnel,  office 
equipment,  office  supplies  and  vehicles. 

The  primary  question  is  what  the  voters  intended  when  they 
used  the  term  "all  costs"  in  section  3.530-2.   "All"  is  defined 
in  Webster's  Third  New  International  Dictionary  as  follows: 

la:  that  is  the  whole  amount  or  quantity  of:  that 

is  the  whole  extent  or  duration  of  .  .  . 

b:  as  much  as  possible:  the  greatest  possible 
*  *  * 

3:  the  whole  number  or  sum  of  -  used  collectively 

with  a  plural  noun  or  pronoun  to  mean  that  a 

statement  is  true  of  the  sum  of  the  individuals 

considered 

4:  EVERY 

5:  any  whatever 
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Several  cases  support  the  total  inclusiveness  of  the  word 
"all".   In  City  of  Ukiah  v.  Board  of  Trustees  (1961)  195 
Cal.App.2d  344  [15  Cal.Rptr.  811],  the  issue  was  whether  the 
rules  of  the  city's  civil  service  system  applied  to  a  janitor 
employed  by  the  city  library.   The  ordinance  creating  a  civil 
service  system  for  the  City  of  Ukiah  specifically  provided  that 
it  should  apply  "...  to  all  appointive  officers  and  employees 
of  the  City  of  Ukiah."  (p.  347).   The  court  found  that  the  city 
library  was  completely  dependent  on  the  City  of  Ukiah  and  held 
that  a  library  employee  was  therefore  a  city  employee  and  covered 
by  the  provisions  of  the  ordinance.   The  court  stated  at  347: 

Additionally,  the  word  "all"  is  defined  as 
meaning  "the  whole  of"  or  "the  greatest 
quantity";  "the  whole  number"  or  "sum  of";  and 
"every  member  or  individual  component  thereof." 
It  would  therefore  appear  that  when  the  city 
council  chose  the  word  "all"  to  designate  the 
employees  included,  it  could  not  have  chosen  a 
more  inclusive  word. 

In  Stewart  Title  Co.  v.  Herbert  (1970)  6  Cal.App.3d  957  [85 
Cal.Rptr.  654],  the  court  stated  as  follows,  at  962: 

.  .  .  .  "All"  means  everyone  or  the  whole  number 
(Heitman  v.  Commercial  Bank  of  Savannah,  6 
Ga.App.  584  [65  S.E.  590,  597]),  and  it  does  not 
"admit  of  an  exception  or  exclusion  not 
specified"  (Cedar  Rapids  Community  School  Dist., 
Linn  County  v.  City  of  Cedar  Rapids,  252  Iowa  205 
[106  N.W.2d  655,  659]).   The  word  "all"  as 
defined  in  1  Bouviers  Law  Dictionary,  Third 
Revision,  means  "Completely,  wholly,  the  whole 
amount,  quantity  or  number."  .... 

In  53  Op.  A.G.  180,  the  Attorney  General  was  asked  whether 
Penal  Code  Section  4700  required  the  state  to  reimburse  counties 
for  overhead  charges  and  other  expenses  for  ongoing  functions  of 
county  government.   Section  4700  lists  the  types  of  proceedings 
which  are  reimbursable  and  then  provides  as  follows: 

.  .  .  the  county  clerk  of  the  county  where  such 
trial  or  hearing  is  had  must  make  out  a  statement 
of  all  the  costs  incurred  by  the  county  for  the 
investigation,  and  the  preparation  of  the  trial, 
and  actual  trial  of  such  case,  or  of  the  hearing 
on  the  return  of  such  writ,  and  all  guarding  and 
keeping  of  such  prisoner,  while  away  from  the 
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prison,  the  transportation  of  the  prisoner  to  and 
from  the  prison  (when  such  transportation  was 
performed  by  the  county),  the  costs  of  appeal, 
and  of  the  execution  of  the  sentence  of  such 
prisoner ,  properly  certified  to  by  a  judge  of  the 
superior  court  of  such  county,  which  statement 
must  be  sent  to  the  Department  of  Corrections  for 
its  approval;  .  .  .  .(emphasis  in  original) 

The  Attorney  General  made  the  following  analysis  at  181-182: 

The  emphasized  portion  recites  that  all  the 
costs  incurred  by  the  county  for  the 
investigation,  and  the  preparation  of  the  trial, 
and  actual  trial,  etc.,  are  properly  chargeable 
by  the  county  to  the  Department  of  Corrections. 
The  apparent  purpose  of  the  section  is  to 
compensate  counties  for  the  added  costs  of 
handling  enumerated  proceedings  involving  state 
prison  inmates.  ...  By  use  of  the  word  "all," 
defined  in  City  of  Ukiah  v.  Board  of  Trustees, 
195  Cal.App.2d  344  (1961),  as  meaning  the  whole 
of  or  the  greatest  quantity,  the  whole  number  or 
sum  of  and  every  member  or  individual  combination 
thereof,  the  Legislature  must  have  intended  to 
require  reimbursement  for  every  item  of  cost. 
Charges  for  such  items  as  added  overhead  and  the 
like  are  therefore  proper  if  directly 
attributable  to  the  inmate  proceeding. 

It  merits  emphasis  that  every  item  of  cost  in 
an  inmate  proceeding  must  be  confined  to  added 
costs  incurred  by  reason  of  that  proceeding.  .  . 
.  Reimbursable  costs  only  include  those  costs 
representing  added  county  expense  and  effort. 
Thus,  that  portion  of  the  time  spent  by  the  staff 
of  a  district  attorney  or  public  defender 
allocable  to  a  section  4700  proceeding  is  an 
example  of  a  proper  cost.   Added  county  costs  of 
furnishing  heat  and  light  for  the  operation  of 
the  courts,  under  Government  Code  section  68073, 
is  another  example.  .  .  .  (emphasis  in  original) 

As  the  above  examples  make  clear,  the  word  "all"  is  a 
totally  inclusive  word  allowing  no  exceptions  from  whatever 
subject  it  encompasses. 

The  language  in  Section  3.530-2  regarding  appropriations 
for  the  OCC  is  clear  and  unambiguous.   In  interpreting  a  statute 
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Hence  the  phrase  "all  costs"  includes  every  cost  incurred 
in  operating  the  OCC  and  is  not  limited  to  any  portion  of  all  the 
costs  such  as  personnel  costs.   The  use  of  the  word  "all" 
indicates  that  there  can  be  no  exception  made  for  any  of  the 
costs  incurred  in  operating  the  OCC,  such  as  costs  for  office 
supplies,  office  equipment,  vehicles,  etc. 

A  construction  that  "all"  means  "some,"  "part  of,"  or  "less 
than  the  whole"  would  violate  a  basic,  well  recognized  rule  of 
statutory  construction  reaffirmed  in  City  and  County  of  San 
Francisco  v.  Farrell  (1982)  32  Cal.3d  47,  54  [184  Cal.Rptr.  713]. 

In  construing  the  words  of  a  statute  or 
constitutional  provision  to  discern  its  purpose, 
the  provisions  should  be  read  together;  an 
interpretation  which  would  render  terms 
surplusage  should  be  avoided,  and  every  word 
should  be  given  some  significance,  leaving  no 
part  useless  or  devoid  of  meaning. 

The  phrase  "all  costs"  must  be  read  to  mean  precisely  what 
it  says,  that  is,  all  costs,  including  personnel,  office 
equipment,  office  supplies,  vehicles  and  whatever  other  costs  the 
City  may  incur  in  operating  the  OCC.   To  interpret  the  phrase 
"all  costs"  as  less  inclusive,  renders  the  term  "all"  as 
surplusage  and  such  an  interpretation  is  to  be  avoided. 

The  last  paragraph  of  Section  3.530-2  is  obviously  a 
limitation  on  the  costs  of  operating  the  OCC.   An  interpretation 
of  this  paragraph  to  apply  only  to  personnel  costs  would  render 
the  limitation  meaningless,  since  the  costs  for  other  expenses 
(such  as  for  office  equipment,  office  supplies,  vehicles,  etc.) 
would  not  be  limited.   Such  an  interpretation  would  effectively 
vitiate  the  controls  contemplated  by  the  voters  and  defeat  the 
whole  purpose  of  the  limitation. 
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II 

Appropriations  for  the  OCC  are  governed  by  the  fiscal 
provisions  of  the  Charter  (see  Sections  6.200  -  6.2071)."  The 
OCC  is  a  separate  office  in  the  Police  Department  (§3.350).   The 
OCC  makes,  in  its  budget  estimate,  the  initial  determination  of 
the  amount  of  money  it  proposes  should  be  appropriated  to  operate 
all  aspects  of  its  operations  (see  §6.200).   The  Controller 
checks  the  budget  estimate  as  to  form  and  completeness  (§6.200). 
The  budget  estimate  is  then  transmitted  to  the  Mayor  who  drafts  a 
proposed  budget  and  proposed  annual  appropriation  ordinance  based 
on  the  budget  estimate  (see  §6.205).   Finally,  the  Board  of 
Supervisors  adopts  the  proposed  budget  and  annual  appropriation 
ordinance  pursuant  to  the  provisions  of  Section  6.205.   Both  the 
Mayor  and  the  Board  of  Supervisors  have  the  power  to  reduce  the 
original  budget  for  the  OCC  as  approved  by  the  Police  Commission. 

Hence,  the  OCC,  Police  Commission,  Mayor  and  the  Board  of 
Supervisors  together  are  responsible  for  setting  the 
appropriation  for  the  OCC,  with  the  final  determination  of  the 
amount  of  the  appropriation  resting  with  the  Board  of  Supervisors, 

III 

However,  the  Controller  is  responsible  for  ultimately 
determining  whether  such  appropriation  is  legal.   Section  6.303 
provides  that  the  Controller  shall  approve  the  disbursement  of 
money  from  the  treasury  of  the  city  in  payment  of  claims  for 
services,  supplies  and  other  obligations  against  the  city. 
Section  6.303  provides  in  relevant  part  as  follows: 

The  controller  shall  audit  such  claims.   If  he 
finds  the  same  to  be  correct  and  proper  in  all 
particulars,  and  clearly  within  the  purposes  for 
which  the  appropriation  item  to  which  it  is 
charged  was  made,  and  that  there  is  an  adequate 
balance  in  such  appropriation  item  to  meet  the 
payment,  he  shall  draw  and  approve  the  warrant 
therefore. 

If  all  or  any  portion  of  the  claim  is  not 
correct,  or  if  all  proceedings  required 
incidental  to  such  payment  have  not  been 
followed,  the  controller  may  approve  such  part  of 
such  claim  as  he  shall  find  correct  and  draw  the 
warrant  therefor,  or  he  may  return  the  claim  to 
the  department  concerned  with  his  disapproval. 

1        All  sections  referred  to  are  Charter  sections. 
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.  .  .  If,  in  his  opinion,  any  claim  is  not 
legal,  he  shall  withhold  approval  of  the  same  and 
immediately  return  such  claim,  together  with  a  - 
statement  of  his  action  thereon  and  reason 
therefore,  to  the  responsible  official,  or 
transmit  the  same  to  the  mayor  for  instructions. 
(Emphasis  added) 

And  Charter  Section  6.313  provides  as  follows: 

6.313.   Every  officer  who  shall  approve,  allow  or  pay  any 
demand  on  the  treasury  not  authorized  by  law,  ordinance  or 
this  charter,  shall  be  liable  to  the  city  and  county 
individually  and  on  his  official  bond  for  the  amount  of  the 
demand  so  illegally   approved,  allowed  or  paid.  (Emphasis 
added) 
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We  recommend  that  the  OCC  and  other  parties  involved  in 
determining  the  appropriations  for  the  OCC  consult  with  the 
Controller,  when  drawing  up  their  proposed  budget  estimate  for 
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the  OCC,  for  a  better  understanding  of  the  Controller's  policies 
and  opinions  on  establishing  the  base  amount  and  inflationary 
adjustments. 

You  are  so  advised. 


Approved : 

GEORGE  AgNOST^ 
City  Attorney 
3043C 


A 


GEORGE  AGNOST 
City  Attorne 


BURK  E.  DELVENTHAL 
Deputy  City  Attorney 


MARCIA  F.  CUTLER 
Legal  Assistant 
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OPINION  NO.  83-19 


MAR  2  2  1983 

SAN  FKANCISCO 


SUBJECT:        Conversion  of  Four  or  Less  Units  to  Stock 
Cooperatives 
Our  File  No.  WAO  440/82 

REQUESTED  BY:   JEFFREY  LEE 

Director  of  Public  Works 


PREPARED  BY; 


ALICE  SUET  YEE  BARKLEY 

MELBA  YEE 

Deputy  City  Attorneys 


QUESTION  PRESENTED 

May  the  City  and  County  of  San  Francisco,  a  charter  city, 
regulate  through  local  ordinance  the  conversion  of  less  than  five 
(5)  dwelling  units  to  a  stock  cooperative? 

CONCLUSION 

Yes.   The  City  may  require  the  filing  of  a  parcel  map. 

ANALYSIS 

A  "subdivision,"  as  defined  by  the  State  Subdivision  Map 
Act  (Government  Code  §§  66410,  et  seq.)  includes  a  condominium 
project,  a  community  apartment  project,  or  the  conversion  of  five 
(5)  or  more  existing  dwelling  units  to  a  stock  cooperative. 
Government  Code  Section  66624.   Under  the  State  Map  Act,  only 
those  conversions  to  a  stock  cooperative  involving  five  (5)  or 
more  dwelling  units  constitute  a  "subdivision"  and  are  governed 
by  the  requirements  of  the  Map  Act. 

The  Subdivision  Code  promulgated  by  the  Board  of  Supervisors 
for  the  City  and  County  of  San  Francisco,  however,  regulates  all 
conversions  to  stock  cooperatives,  without  reference  to  the  num.ber 
of  dwelling  units  being  converted: 
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"Subdivision"  shall  mean  the  division  of  any 
improved  or  unimproved  land,  shown  on  the  latest 
equalized  county  assessment  roll  as  a  unit  or  as 
contiguous  units,  for  the  purpose  of  sale,  lease 
or  financing,  whether  immediate  or  future. 
Property  shall  be  considered  as  contiguous  units 
even  if  it  is  separated  by  roads,  streets,  utility 

easements  or  railroad  rights-of-way.   This 
definition  shall  specifically  but  not  exclusively 
include  condominiums,  community  apartments,  stock 
cooperatives  and  conversions. 

San  Francisco  Subdivision  Code,  Section  1308(h). 

Thus,  under  the  City's  Subdivision  regulations,  any 
conversion  to  a  stock  cooperative,  irrespective  of  the  number  of 
units,  is  deemed  a  subdivision  and  regulated  by  the  City.   These 
regulations  require  a  parcel  map  for  subdivisions  creating  five 
(5)  units  or  less.   Section  1303(d)  of  the  Code  provides  as 
follows: 

For  subdivisions  creating  fewer  than  five  (5) 
parcels  or  units,  no  Tentative  Map  shall  be 
required,  but  a  Parcel  Map  containing  the 
information  specified  by  Section  1359  of  this 
Code  and  SMA  shall  be  required. 

Pursuant  to  local  requirements,  the  conversion  of  four  (4)  or 
less  dwelling  units  to  a  stock  cooperative  is  a  subdivision 
requiring  the  filing  of  a  parcel  map. 

The  Subdivision  Map  Act  specifically  confers  upon  local 
governments  the  power  to  adopt  local  ordinances  to  regulate  other 
subdivisions  for  which  the  Map  Act  does  not  require  a  tentative 
and  final  or  parcel  map.   However,  this  power  is  not  unrestricted, 
Local  regulations  may  not  be  more  restrictive  than  those 
regulations  for  subdivisions  governed  by  the  Map  Act.   Government 
Code  Section  66411  states  in  relevant  part  as  follows: 

Regulation  and  control  of  the  design  and 
improvement  of  subdivisions  are  vested  in  the 
legislative  bodies  of  local  agencies.   Each  local 
agency  shall  by  ordinance  regulate  and  control 
subdivisions  for  which  this  division  requires  a 
tentative  and  final  or  parcel  map.  .  .  .   Each 
local  agency  may  by  ordinance  regulate  and  control 
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other  subdivisions,  provided  that  such  regulations 
are  not  more  restrictive  than  the  regulations  for 
those  subdivisions  for  which  a  tentative  and  final 
or  parcel  map  are  required  by  this  division  .  .  . 
(Emphasis  added.) 

It  is  clear  that  within  the  context  of  Section  66411,  the 
word  "subdivision"  as  referred  to  in  the  above  underlined  portion 
of  that  section  refers  generally  to  divisions  of  land  and  not  to 
the  restrictive  definition  stated  in  Government  Code  Section 
66424.   All  subdivisions  as  defined  in  Section  66424  require  a 
tentative  and  final  or  parcel  map.   Thus,  the  "other  subdivisions" 
referred  to  in  Section  66411  must  clearly  mean  other  divisions  of 
property  not  governed  by  the  Subdivision  Map  Act. 

The  pivotal  determination  is  whether  the  state  has 
preempted  the  field  of  the  regulation  of  the  division  of  land  so 
that  the  City  cannot  regulate  a  conversion  of  less  than  five  (5) 
dwelling  units  to  a  stock  cooperative.   Under  State  law,  local 
agencies  are  empowered  to  adopt  certain  local  ordinances  to 
supplement  the  State  Map  Act.   Government  Code  Section  66411. 
However,  the  authority  to  adopt  local  ordinances  containing 
requirements  supplementary  to  the  Subdivision  Map  Act  is  limited 
by  the  terms  of  the  statute.   City  of  Tiburon  v.  Northwestern 
Pacific  Railroad  Co.  (1970)  4  Cal.App. 
469.   Local  ordinances  which  are  incon 
and  the  intent  of  the  Map  Act  are  inva 
V.  Board  of  Supervisors  (1974)  38  Cal 
Cal.Rptr.  539. 
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Therefore,  it  is  our  conclusion  that  the  State  Subdivision 
Map  Act  does  not  preclude  the  City  and  County  of  San  Francisco 
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from  requiring  a  parcel  map  for  the  conversion  of  four  or  less 
dwelling  units  to  stock  cooperative  units- 
Very  truly  yours. 


'Alice  Suet  Yee  Barkley 
Deputy  City  Attorney 


APPROVED; 


a^ 


■'~^v  (rv 


GEORGE  AGNOST 
City  Attorney 


Melba"  Yee 


O^^ 


Deputy  City  Attorney 


ASYB:MY:mt 


/  and  County  of  San  Francisco:  Office  of  City  Attornev 


¥ 


George  Agnost, 
^City  Attorney  ^^^  ^i.IilMTS  DEPl, 


■larch  14,  1933      MAR  1^  2  1?83 
OPI^IIO^J    NO.  3  3-20 


SAN  FRANCISCO 


SU3ECT:      Conf idont i ali ty  of  City  an.-i  Countv  of  ^^an    Francisco 
Department  of  Social  Services'  General  Assistance 
Program  Records  When  San  Francisco  3oard  of 
Supervisors  Conducts  Program  Audit 

REQUESTED  BY:   Edwin  S.  Sarsfield,  General  Manager 
Department  of  Social  Services 

PREPARED  3Y:    Gretchen  i^Ucholson 

Deputy  City  Attornev 


QUESTION  PRESENTED 

May  the  San  Francisco  Board  of  Supervisors  throuah  contract 
with  Mr.  Harvey  Rose,  et  al.,  audit  the  San  Francisco  Oenartment 
of  Social  Services'  General  Assistance  Program  records  without 
violating  the  laws  regarding  confidentiality  of  such  records? 

CONCLUSION 

The  Board  of  Supervisors  through  contract  with  Mr.  Harvov 
Rose,  et  al . ,  may  conduct  an  audit  of  the  General  Assistance 
program  with  access  to  confidential  client  records  provide'^  that 
such  records  are  used  only  for  the  purpose  of  investigating  the 
administration  of  the  General  Assistance  program  and  that 
confidential  information  contained  in  those  files  is  not 
disclosed  for  any  other  purpose. 

BACKGROUND 


By  your  letter  of  February  1,  1933,  you  asked  this  office 
to  render  a  legal  opinion  on  the  question  of  v;hether  the  Boar'^  o' 
Supervisors  may  audit  the  San  Francisco  Department  of  Social 
Services'  General  Assistance  Program  records  without  violating 
the  laws  regarding  confidentiality  of  such  records.   You 
indicated  that  in  the  past  you  v/ere  advised  to  suggest  that 
auditors  become  "an  extension  of  our  Controller's  office  to 
facilitate  statutory  requisites  dealing  with  confident ial itv. " 
Our  research  discloses  that  such  advice  was  rendered  in  the  raast 
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with  regard  to  a  Board  of  Suporvisors  audit  of  the  Air"  to 
Families  with  Dependent  Children  prooram.   Since  the  statutes 
governing  the  confidentiality  of  case  records  and  the 
administration  of  that  proqrain  differ  from  those  of  the  General 
Assistance  program,  that  former  advice  is  not  aoplicable  to  vour 
current  request. 

A^I^LYSIS 


The  confidentiality  of  General  Assistance  case  records  is 
governed  by  Welfare  and  Institutions  Code  Section  ITOO'i  and  San 
Francisco  Administrative  Code  Section  20.59.14. 

Welfare  and  Institutions  Code  Section  17006  states 
as  follows: 

"The  board  of  supervisors  of  every  countv  as 
a  board,  or  by  committee  or  by  such  perron  or 
society  as  it  may  authorize,  shall  investigate 
every  application  for  relief  from  the  funds  of  the 
county,  shall  supervise  by  periodic  visitation 
every  person  receiving  such  relief,  shall  devise 
ways  and  means  for  bringing  persons  unable  to 
maintain  themselves  to  self-support,  and  shall 
keep  full  and  complete  records  of  such  investiga- 
tion, supervision,  relief,  and  rehabilitation  as 
shall  be  prescribed  by  the  deoartment.   Such 
records  shall  be  confidential  and  shall  not 
be  open  to  examination  or  inspection,  exceot 
by  the  grand  jury  of  the  county  or  bv  a  board 
or  an  officer  of  the  state  or  the  countv  charaed 
v/ith  the  supervision  or  direction  of  such 
relief  or  with  the  control  or  expenditure  of 
funds  applicable  to  such  relief.   Any  citizen 
shall  be  entitled  to  demand  and  receive  from 
the  board,  officer,  committee,  person,  or  societv 
having  custody  of  such  records  a  statement  of  the 
amount,  character,  and  value  of  the  relief  received 
by  any  person. 
(Added  by  Stats.  1955,  c.  1734,  p.  4090,  Section  5.1" 

San  Francisco  Administrative  Code  Section  20.59.14 
provides : 

"All  General  Assistance  records  shall  be  confidential 
anu  shall  not  be  opened  to  examination  or  insoection 
except  by  the  Grand  Jury  of  the  County  or  bv  a  board 
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OL'  an  officer  of  tho  State  or  the  countv  charqod  with 
the  administration,  supervision  or  direction  of  the 
General  Assistance  program,  or  UDon  written  waiver 
by  the  applicant  or  recipient." 

Responsibility  for  the  "administration,  supervision,  and 
direction"  of  the  General  Assistance  program  in  San  Francisco  is 
determined  by  '-Jelfare  and  Institutions  Code  Sections  1700'^ 
(quoted  infra)  and  17001  and  San  Francisco  Administrative  Code 
Section  20.55.5. 

.•/elfare  and  Institutions  Code  Section  17001  orovides: 

"The  board  of  supervisors  of  each  countv,  or  the 
agency  authorized  by  county  charter,  shall  adont 
standards  of  aid  and  care  for  the  indigent  an^l 
Jependent  poor  of  the  county  or  citv  and  countv." 

San  Francisco  Administrative  Code  Section  20.1^.5  provi'^es 
in  pertinent  part: 

"(a)   The  Board  of  Supervisors  has  authority  for 
establishing  the  policies  under  which  the 
General  Assistance  program  is  administered,  and 
any  change  or  exceptions,  exceot  as  otherwise 
provided,  may  be  made  only  upon  its  authorization. 

(b)   The  Department  of  Social  Services  shall  administer 
all  public  aid  and  relief  in  the  city  and  countv 
to  indigent  persons  of  said  city  and  countv.   Sai'^ 
aid  and  relief  shall  be  administered  in  accordance 
with  standards  of  aid  and  care  for  such  persons  as 
adopted  herein  by  the  3oard  of  Supervisors.   The 
General  'lanager  of  the   Department  of  Social 
Services  shall  establish  rules  and  regulations  for 
the  proper  administration   of  the  General  Assistance 
program " 

r/hile  the  day  to  day  administration  of  the  General 
Assistance  program  has  been  clearly  delegated  to  the  Denartment 
of  Social  Services,  it  is  clear  that  the  loard  of  Suoervisors  '^as 
retained  authority  for  establishing  the  standards  of  aid  and 
administrative  policy  for  this  program  with  the  inherent 
supervisorial  and  directional  pov/ers  thus  entailed.   The  Boar'  o^ 
Supervisors  may  therefore  have  access  to  confidential  General 
Assistance  case  records  for  the  limited  nuroose  of  auditing  the 
administration  of  the  program. 
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Section  2.203-1  of  the  ilan  Francir:co  Charter  orovi^les: 

"  >Jotwi  thstanding  any  other  provisions  or  limitations 
of  this  Charter,  there  shall  be  a  budget  analvst  for 
the  board  of  supervisors,  who  shall  be  apoointe'l  ani 
re;noved  by  the  board  ....  He  shall  be  resoonsible 
for  such  duties  and  responsibilities  as  the  board 
shall  prescribe." 

As  the  budget  analvst  is  under  the  exclusive  direction  and 
control  of  the  Board  of  Supervisors,  and  acts  as  analv^Jt  for  th« 
Board  of  Supervisors,  records  available  to  the  Board  of 
Supervisors  may  also  be  made  available  to  the  budget  ^nalv^t  "or 
purposes  prescribed  by  the  Board  of  Supervisors. 

You  are  therefore  advised  that  the  Board  of  Sunervisors 
through  contract  with  Mr.  Harvev  Rose,  et  al.,  mav  conduct  an 
audit  of  the  General  Assistance  program  v/ithout  violating  anv 
laws  regarding  the  confidentiality  of  proqram  records  nrovidod 
confidential  case  records  are  accessed  solely  for  the  purnose  of 
the  program  audit  and  confidential  information  in  those  files  is 
not  disclosed  for  any  other  purpose. 

RespoctfuMv  submitted. 


GT^ORGE    AGNOS'T' 


City   Attorney 


^'L^^x.-^^ 


1,H^^^ 


APPROVED 


G.3orge   Agnost 
City   Attorney 


G/T  e  t  c  h  e  n   "^I  i  c  n  o  ]  r  o  n 
Deoutv   Citv   Attorney 


3y71C 


y  and  County  of  San  Francisco: 


Office  of  City  Attorn 


$ 


C*org«  Agnost, 
City  Attornsy 


March  25,  1983 


SUBJECT; 


REQUESTED  BY; 


PREPARED  BY; 
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Authority  of  Civil  Service  Commission  to  Add  a  Name 
to  a  List  of  Eligibles  After  the  List  Has  Been 
Adopted 

ALBERT  C.  WALKER,  Assistant  Secretary 
Civil  Service  Commission 


BURK  E.  DELVENTHAL 
JUDITH  A.  BOYAJIAN 
Deputy  City  Attorneys 


QUESTIONS  PRESENTED 


iJUoUiVifcNTS  DEPT. 

MAR  2  9  1983 

SAN  FRANCISCO 
piioi  i---  •  inoAPV 


1.  Is  the  Civil  Service  Commission  ("Commission") 
empowered  to  correct  an  error  which  occurred  during  the 
examination  process,  after  a  list  of  eligibles  has  been  adopted? 

2.  Does  Section  8.323  of  the  San  Francisco  Charter 
preclude  the  Commission  from  adding  a  name  to  a  list  of  eligibles 
after  the  list  has  been  adopted? 

CONCLUSIONS 

1.  Yes. 

2.  No. 

STATEMENT  OF  FACTS 


A  limited  tenure  appointee  of  the  San  Francisco  Department 
of  Public  Health,  Community  Mental  Health  Services  ("CMHS"), 
hereinafter  the  "Applicant,"  applied  to  take  the  Civil  Service 
examination  for  the  same  class  and  successfully  completed  the 
written  portion  of  the  examination.   There  was  a  delay  of  over 
two  years  between  the  administration  of  the  written  examination 
and  the  scheduling  of  the  oral  examination.   Notice  of  the  date 
for  the  oral  examination  was  sent  to  the  Applicant  at  the  address 
listed  on  her  application  form.   There  is  no  evidence  of  a  change 
of  address  in  the  records  of  the  Commission.   The  oral 
examination  was  given  in  August,  1981;  the  Applicant  was  recorded 
as  a  "no  show."   The  list  of  eligibles  was  adopted  on  October  21, 
1981,  and  the  Applicant  is  to  be  displaced  by  an  appointee  from 
that  list. 


Mr.  Albert  C.  Walker  2  March  25,  1983 

By  letter  dated  February  2,  1982  to  the  General  Manager, 
Personnel,  the  Applicant  notified  the  Commission  that  she  had 
just  discovered  there  was  a  permanent  list  of  eligibles  for  her 
position,  from  which  she  was  excluded,  and  that  she  had  never 
received  notice  of  the  scheduled  oral  examination.   She  indicated 
that  she  had  not  lived  at  the  address  listed  on  her  application 
for  several  years  and  her  current  address  was  on  file.   She 
further  indicated  that  pursuant  to  a  written  memorandum  from 
CMHS ' s  Personnel  Officer,  she  had  made  all  inquiries  concerning 
the  examinations  for  her  class  to  the  designated  personnel 
liaison  at  the  Division  of  Alcohol  Programs  and  had  relied  on  him 
to  notify  her  of  the  date  of  the  oral  examination.   In  a 
subsequent  letter,  she  advised  the  Commission  that  she  had 
received  notice  of  the  written  examination  and  notification  that 
she  had  passed  at  her  current  address. 

By  letter  dated  February  16,  1982,  Commission  staff  advised 
the  Applicant  on  behalf  of  the  General  Manager,  Personnel,  that 
her  situation  was  beyond  the  point  of  corrective  action  since  the 
Commission  could  not  now  amend  the  permanent  list  of  eligibles. 
The  Applicant  requested  a  hearing  before  the  Commission  by  letter 
dated  February  16,  1982. 

You  inquire  whether  the  Commission  is  empowered  to  grant 
the  Applicant  any  relief  in  view  of  the  mandate  of  San  Francisco 
Charter  Section  8.323  requiring  the  adoption  of  a  permanent 
eligibility  list  within  sixty  days  of  the  date  the  tentative  list 
was  posted. 

ANALYSIS 

1 .   The  Commission  is  empowered  to  correct  an  error 
which  occurred  during  the  examination  process,  after  a  list 
of  eligibles  has  been  adopted. 

San  Francisco  Charter  Section  3.661,  which  sets  forth  the 
general  powers  and  duties  of  the  Commission,  provides  in 
pertinent  part  as  follows: 

(a)   The  civil  service  commission  shall  be 
the  employment  and  personnel  department  of  the 
city  and  county  and  shall  deternine  appointments 
on  the  basis  of  merit  and  fitness,  as  shown  by 
appropriate  tests  .  .  . 

The  commission  shall  adopt  rules  to  carry  out 
the  civil  service  provisions  of  this  charter  and, 
except  as  otherwise  provided  in  this  charter, 
such  rules  shall  govern  applications; 
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examinations;  eligibility;  duration  of  eligible 
lists;  certification  of  eligibles;  appointments; 
.  .  .  ;  and  such  other  matters  as  are  not  in 
conflict  with  this  charter.  .  . 

Hence,  the  Charter  confers  upon  the  Commission  broad  powers  over 
all  matters  concerned  with  the  examination,  certification,  and 
appointment  of  candidates  for  civil  service  positions. 

In  Thomlinson  v.  City  Etc.  of  San  Francisco  (1964)  227 
Cal.App.2d  619,  the  court  of  appeal  upheld  the  power  of  the 
Commission  to  correct  errors  in  prevailing  wage  rates  after  they 
had  been  certified  to  the  Board  of  Supervisors.   The  court  held, 
at  625: 

As  we  have  pointed  out,  in  order  to 
effectuate  the  purpose  and  intent  of  section 
151.3  [of  the  San  Francisco  Charter],  the 
commission  was  invested  with  the  express  power  to 
review  collective  bargaining  agreements  and  to 
certify  to  the  board  any  subsequent  modifications 
thereunder.   We  think  that  this  express  authority 
to  review  the  agreement  included  and  necessarily 
implied  the  power  of  the  commission  during  such 
review  to  correct  its  previous  error  as  a  means 
of  accomplishing  the  purpose  of  the  charter 
provision  and  of  efficiently  carrying  out  the 
commission's  reviewing  functions  thereunder.  .  . 
(Emphasis  added.) 

The  court  emphasized  that  the  Commission  was  empowered  to  correct 
the  prevailing  wage  rate  even  though  the  error  was  not  of  the 
Commission's  making. 

Likewise,  the  Commission's  authority  to  correct  errors  that 
occur  during  the  appointment  process  is  a  necessary  component  of 
its  mandate  "to  determine  appointments  to  civil  service  positions 
on  the  basis  of  merit  and  fitness"  and  an  appropriate  discharge 
of  its  express  duty  to  oversee  the  examination  and  certification 
process.   In  the  final  analysis,  the  Commission  is  the  caretaker 
of  the  merit  system  and  is  charged  with  responsibility  for 
protecting  the  interest  of  both  the  public  and  the  job  applicants 
in  the  fair  and  lawful  administration  of  the  City's  employee 
procurement  process.   This  power  necessarily  includes  the  power 
to  ferret  out  and  remedy  errors  in  the  administration  of  the 
merit  system  and  related  matters  placed  under  the  Commission's 
jurisdiction. 
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Thus,  the  Commission  is  fully  empowered  to  hear  and 
determine  the  Applicant's  complaint  that  she  was  unfairly 
deprived  of  her  right  to  complete  the  examination  for  her  class. 
However,  the  question  remains  whether  the  Commission  is  empowered 
to  amend  the  list  of  eligibles  after  its  adoption,  and  hence  to 
grant  the  Applicant  any  meaningful  relief. 

2.   Section  8.323  of  the  San  Francisco  Charter  does  not 
preclude  the  Commission  from  adding  a  name  to  a  list  of 
eligibles  after  the  list  has  been  adopted. 

San  Francisco  Charter  Section  8.323  provides  in  pertinent 
part  as  follows: 

Following  the  completion  of  any  examination, 
a  tentative  list  of  eligibles  shall  be  posted  for 
the  inspection  of  the  public  and  of  participants 
.  .  .  If  no  protests  are  received  during  the 
posting  period,  the  eligible  list  is 
automatically  adopted.   If  protests  are  received 
during  the  posting  period,  the  investigation  and 
action  of  the  general  manager,  personnel,  shall 
be  expedited  so  that  final  adoption  of  the 
eligible  list  is  not  delayed  beyond  60  days  after 
the  date  of  posting  .  .  .   (Emphasis  added.) 

As  we  opined  in  our  Opinion  No.  79-76,  dated  November  19,  1979, 
Charter  Section  8.323,  supra ,  provides  an  expeditious  procedure 
for  filing  and  resolving  protests  of  a  candidate's  rank  and  score 
so  that  a  permanent  list  of  eligibles  may  be  adopted  as  soon  as 
possible  after  the  posting  of  a  tentative  list.   Thus,  the 
General  Manager,  Personnel,  is  mandated  to  resolve  any  such 
protests  within  sixty  days  after  the  tentative  list  is  posted. 
After  that  date,  under  the  rules  of  the  Civil  Service  Commission, 
the  Commission  loses  jurisdiction  to  make  further  changes  in  the 
list. 

The  matter  at  issue,  however,  does  not  concern  the  protest 
of  a  candidate's  rank  and  score.   Rather,  the  Applicant  is 
protesting  her  exclusion  from  the  list  of  eligibles,  claiming 
that  her  exclusion  from  the  list  was  caused  by  the  failure  of  her 
department's  designated  personnel  liaison  to  inform  her  of  the 
scheduled  date  for  the  examination.   Hence,  the  question 
presented  is  whether  there  is  any  basis  for  the  conclusion  that 
the  City  could  be  estopped  to  assert  the  jurisdictional  limit  on 
protests  under  circumstances  where  an  applicant  alleges  that  he 
or  she  was  misled  by  City  representations  and  therefore  missed  a 
deadline . 
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The  principles  of  law  which  govern  the  matter  at  issue  are 
embodied  in  the  doctrine  of  equitable  estoppel.   That  doctrine  is 
founded  on  concepts  of  conscience  and  fair  dealing.   The 
California  Supreme  Court  set  forth  the  well-established  elements 
of  equitable  estoppel  in  City  of  Long  Beach  v.  Mansell  (1970)  3 
Cal.3d  462,  489,  as  follows: 

As  we  pointed  out  in  the  recent  case  of 
Driscoll  V.  City  of  Los  Angeles  (1967)  67  Cal.2d 
297,  at  p.  305  [61  Cal.Rptr.  661,  431  P. 2d  245], 
"Generally  speaking,  four  elements  must  be 
present  in  order  to  apply  the  doctrine  of 
equitable  estoppel:  (1)  the  party  to  be  estopped 
must  be  apprised  of  the  facts;  (2)  he  must  intend 
that  his  conduct  shall  be  acted  upon,  or  must  so 
act  that  the  party  asserting  the  estoppel  had  a 
right  to  believe  it  was  so  intended;  (3)  the 
other  party  must  be  ignorant  of  the  true  state  of 
facts;  and  (4)  he  must  rely  upon  the  conduct  to 
his  injury."   Keeping  in  mind  the  admitted 
generality  of  this  formulation  and  the 
flexibility  which  is  necessary  to  its  proper 
concrete  application  within  the  broad  equitable 
framework  we  have  expressed,  it  may  be  said  that 
the  elements  hete  stated  are  basic  to  the  general 
doctrine  of  estoppel  as  it  exists  in  this  and 
other  jurisdictions.   [Citations  omitted.] 

The  Court  further  stated  at  page  493: 

It  is  settled  that  "[t]he  doctrine  of 
equitable  estoppel  may  be  applied  against  the 
government  where  justice  and  right  require  it. 
[Citations.]   Correlative  to  this  general  rule, 
however,  is  the  well-established  proposition  that 
an  estoppel  will  not  be  applied  against  the 
government  if  to  do  so  would  effectively  nullify 
a  "strong  rule  of  policy,  adopted  for  the  benefit 
of  the  public,  ..."   [Citation.]   The  tension 
between  these  twin  principles  makes  up  the 
doctrinal  context  in  which  concrete  cases  are 
decided . 

The  balance  between  these  competing  concerns  will  be  struck  in 
favor  of  finding  an  estoppel  where  the  injustice  that  would 
result  from  a  failure  to  uphold  such  a  finding  is  of  sufficient 
dimension  to  justify  any  resulting  effect  it  may  have  upon  public 
interest  or  policy.   Killian  v.  City  and  County  of  San  Francisco 
(1978)  77  Cal.App.3d,  1,  18. 
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Moreover,  estoppel  binds  not  only  the  immediate  parties  to 
the  transaction  but  those  in  privity  with  them.   Therefore,  an 
unauthorized  misrepresentation  by  one  representative  of  a 
governmental  entity  may,  under  appropriate  circumstances,  support 
as  assertion  of  estoppel  against  the  governmental  entity  as  if 
the  misrepresentation  had  been  made  by  a  duly  authorized 
representative.   Killian,  supra,  at  page  15.   Hence,  although  in 
the  instant  case  the  Applicant's  departmental  personnel  liaison 
had  no  duty   or  authority  to  make  any  representations  to  the 
Applicant  with  respect  to  examination  matters,  he  --  as  well  as 
the  Commission  and  its  staff  --  are  arms  of  the  same  entity. 
Hence,  if  the  elements  of  estoppel  are  found  to  be  present  in  the 
instant  case,  such  finding  will  bind  the  City  and  the  Commission. 


In  Phillis ,  two  municipal  employees  resigned  from  service. 
Prior  to  his  resignation  from  the  city  fire  department.  Plaintiff 
Phillis  had  discussed  with  administrative  officers  of  the  city 
the  possibility  of  obtaining  a  retirement  pension,  and  was 
informed  by  them  that  he  was  not  eligible  because  of  a  recent 
amendment  of  the  charter.   The  administrative  officers,  one  of 
whom  had  been  plaintiff's  colleague  for  many  years,  held 
themselves  out  as  possessing  superior  knowledge  of  the  law. 
Plaintiff  relied  on  their  representations  and  failed  to  make  any 
formal  application  for  a  retirement  pension  or  to  make  any 
further  effort  to  obtain  such  pension  until  the  time  in  which 
relief  could  be  obtained  had  elapsed.   The  Court  of  Appeal  held 
that  the  municipality  was  estopped  to  offset  the  statute  of 
limitations  as  a  defense  for  the  employee's  belated  claim.   The 
court  ruled  that  considerations  of  common  justice  may  compel  the 
application  of  estoppel  principles  against  a  municipality, 
especially  when  the  aggrieved  party  is  one  of  its  own  employee. 
The  court  stated,  at  pages  59-60: 

"An  estoppel  may  arise  although  there  was  no 
designed  fraud  on  the  part  of  the  person  sought 
to  be  estopped.   [Citation.] 
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"To  create  an  equitable  estoppel,  'it  is 
enough  if  the  party  has  been  induced  to  refrain 
from  using  such  means  or  taking  such  action  as 
lay  in  his  power,  by  which  he  might  have 
retrieved  his  position  and  saved  himself  from 
loss.'".  .  .   (Emphasis  in  original.) 

The  Santa  Barbara  officials,  who  stood  in  a 
confidential  relationship  to  plaintiff,  asserted 
that  "they  were  fully  informed  upon  the  subject 
and  were  possessed  of  a  superior  knowledge  of  the 
law"  ...  He  having  the  utmost  confidence  in 
them,  believed  and  relied  upon  said  advice.  .  . 

The  city  officials  were  not  obligated  to  give 
advice  to  Phillis  but  one  who  thus  voluntarily 
assumes  to  guide  another  is  "required  not  to  tell 
plaintiff  anything  that  would  reasonably  tend  to 
mislead  [him] . " 

The  above  legal  principles  apply  to  the  matter  at  issue. 
Thus,  the  elements  necessary  to  support  a  finding  of  estoppel  in 
this  case,  are:  (1)  knowledge  of  the  true  state  of  facts  on  the 
part  of  the  departmental  personnel  liaison  upon  which  the 
Applicant  relied,  (2)  intent  on  his  part  to  induce  reliance  by 
the  Applicant,  (3)  lack  of  knowledge  of  the  true  state  of  facts 
on  the  Applicant's  part,  and  (4)  reasonable  reliance  by  the 
Applicant  to  her  injury.   In  addition,  appropriate  relief  may  not 
go  beyond  that  which  is  necessary  to  remedy  the  injustice  or 
inequity.   Thus,  should  the  Commission  find  that  the  principles 
of  equitable  estoppel  govern  the  instant  case,  any  relief  should 
not  assure  the  Applicant  of  employment.   Rather,  relief  should 
merely  insure  that  her  qualifications,  prior  experience  and  other 
relevant  factors  will  be  considered  on  their  merits  and  that  the 
Applicant  will  be  graded  on  that  basis  along  with  the  other 
applicants . 

On  their  face,  the  facts  applicable  to  the  instant  case,  as 
set  forth  above,  would  support  a  finding  of  estoppel  as  a  matter 
of  law.   The  hardship  and  injustice  attending  the  exclusion  of 
the  Applicant  from  the  list  of  eligibles,  through  no  fault  of  her 
own,  appears  to  outweigh  any  detriment  to  the  City  or  to  other 
candidates  by  allowing  the  candidate  to  continue  in  the 
examination  process.   The  Commission  should  conduct  an 
investigation  and  hearing  on  the  facts  surrounding  the  subject 
matter.   If  the  Commission  finds  in  favor  of  the  Applicant,  it 
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would  be  empowered  to  allow  her  to  continue  through  the  remainder 
of  the  examination  process  and,  if  successful,  to  add  her  name  to 
the  eligible  list  at  the  appropriate  rank  achieved  in  the 
examination . 


You  are  so  advised, 


APPROVED: 


*|L,.^a>^^ 


GEORGE  AGNbST 
City  Attorney 


Respectfully  submitted. 


Burk  E.  Delventhal 
Deputy  City  Attorney 


^. 


J<j^^ii^ 


^ 


Judith  A.  Boyajian 
Deputy  City  Attorney 
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QUESTIONS  PRESENTED 

1.  Is  a  member  of  the  San  Francisco  Police  Department 
("Department")  who  elects,  pursuant  to  San  Francisco  Charter 
Section  8.451,  to  take  compensatory  time  off  in  lieu  of  pay 
entitled  to  be  credited  at  the  rate  of  time  and  one-half? 

2.  Does  Charter  Section  8.451  prohibit  the  Department  from 
continuing  its  policy  of  limiting  the  accumulation  of 
compensatory  time  off  to  160  hours  per  member  of  the  Department? 

3.  May  the  Department  continue  to  set  staffing  levels  for 
legal  holidays  and  order  members  not  needed  to  take  the  holiday 
off? 


CONCLUSIONS 


1.   Yes. 


2.   No. 


3.   Yes. 


ANALYSIS 

San  Francisco  Charter  Section  8.451  provides  as  follows: 

(d)   Whenever  in  the  judgment  of  the  chief  of 
police  public  interest  or  necessity  requires  the 
services  of  any  member  to  serve  in  excess  of  the 
basic  week  of  service  during  any  week,  the  chief 
of  police  may  permit  said  service,  and  said 
member  shall  be  compensated  therefor  or  shall 
receive  equivalent  time  credited  to  him  in  lieu 
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thereof  in  accordance  with  this  sub-section.   For 
service  performed  in  excess  of  the  basic  week, 
member  shall,  as  requested  by  the  member,  be 
compensated  on  the  basis  of  time  and  one-half 

.  .  .  or  in  lieu  thereof  equivalent  time  off  duty 
with  pay  at  the  rate  of  time  and  one-half. 

(Emphasis  added.) 

It  is  clear  from  the  language  set  forth  in  Charter  Section 
8.451(d),  supra ,  that  if  a  member  of  the  Department  elects  to 
take  compensatory  time  off  in  lieu  of  pay,  he  or  she  must  be 
credited  with  the  time  at  the  rate  of  time  and  one-half. 

Your  second  question,  regarding  the  power  of  the  Department 
to  limit  to  160  hours  the  number  of  hours  of  compensatory  time  a 
member  of  the  Department  may  accumulate,  requires  a  comparison  of 
the  provisions  of  San  Francisco  Charter  Sections  3.530  and 
8.451(d).   San  Francisco  Charter  Section  3.530  vests  with  the 
Police  Commission  ("Commission")  the  power  and  duty  to  "organize, 
reorganize  and  manage"  the  Department  in  the  public  interest.   It 
is  beyond  cavil  that  a  determination  that  no  member  of  the 
Department  may  accumulate  more  than  160  hours  of  compensatory 
time  off  is  a  proper  exercise  of  the  Commission's  managerial 
powers.   Hence,  the  question  is  whether  Section  8.451(d),  as 
amended,  restricts  or  in  any  way  limits  that  power. 

Pursuant  to  Section  8.451(d)  of  the  Charter,  Rule  5.03  of 
the  Police  Department  Rules  and  Regulations,  and  the  budget  of 
the  San  Francisco  Police  Department,  the  Chief  of  the  Department 
is  empowered  to  order  any  member  to  work  overtime.   The  recent 
amendment  to  Section  8.451(d)  does  not  affect  that  power; 
however,  any  time  a  member  works  overtime  by  order  of  the  Chief 
that  member  must  be  given  a  choice  of  overtime  pay  or 
compensatory  time  off.   Hence,  if  the  Department  wants  to 
preserve  its  160-hour  limit  on  accumulated  compensatory  time  off, 
the  Chief  must  not  order  any  member  to  work  overtime  once  that 
member  has  accumulated  more  than  160  hours  in  compensatory  time. 

However,  the  situation  may  arise  that  a  member  who  has 
accrued  160  hours  or  more  in  compensatory  time  off  wishes  to  work 
voluntary  overtime.   In  order  to  preserve  the  160-hour  limit  on 
accumulated  compensatory  time  off  and  still  enable  those  members 
who  have  accrued  more  than  160  hours  in  compensatory  time  off  the 
opportunity  to  work  overtime  should  they  so  desire,  the 
Commission  should  consider  adopting  a  policy  that  mandatory 
overtime  must  be  limited  to  those  members  with  less  than  160 
hours  of  accrued  compensatory  time  off,  except  that  those  members 
with  more  than  160  hours  of  accrued  compensatory  time  off  may 
advise  the  Chief  that  they  wish  to  work  overtime  on  the 
understanding  that  compensation  for  such  overtime  will  be  limited 
to  overtime  pay.   It  must  be  understood,  however,  that  the  Chief 
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may  not  take  any  action,  direct  or  indirect,  to  force  a  member  to 
waive  his  or  her  right  to  elect  overtime  pay  or  compensatory  time 
off. 

San  Francisco  Charter  Section  8.451(h)  provides  that: 

(h)   Notwithstanding  the  provisions  of  any  of 
the  foregoing  sub-sections,  the  members  of  the 
police  department  shall  be  entitled  to  the  days 
declared  to  be  holidays  .  .  .  as  additional  days 
off  with  pay.   Members  shall  be  compensated  on 
the  basis  of  time  and  one-half  as  herein  computed 
or  shall  be  granted  equivalent  time  off  duty  with 
pay  at  the  rate  of  time  and  one-half  as  requested 
by  the  member. 

It  is  our  understanding  that  in  the  past,  the  Police  Department 
has  reduced  staffing  levels  for  legal  holidays  and  that  members 
not  needed  are  ordered  to  take  the  holiday  off.   You  inquire 
whether  the  above-cited  Charter  section  precludes  the  Department 
from  continuing  that  policy. 

Pursuant  to  its  terms.  Section  8.451(h)  of  the  Charter 
merely  ensures  that  members  of  the  Department  will  have  legal 
holidays  off  with  pay.   It  further  provides  that  members  who  work 
on  that  date  are  entitled  to  compensation  at  the  rate  of  one  and 
one-half  times  the  rate  of  pay  or  time  off  at  one  and  one-half 
times  the  rate  of  pay.   This  section  was  not  intended  to  give 
Departmental  members  a  right  to  work  on  the  holidays,  thus 
usurping  the  power  of  the  Chief  of  Police  to  manage  the 
Department  on  behalf  of  the  Police  Commission  and  to  set  the 
staffing  levels  he  determines  are  necessary  to  carry  out  the 
Department's  duties. 

Very  truly  yours, 

GEORGE  AGNOST, 
City  Attorney 


By       (^^^^^^IJ^S^^"^ 
//jUDITH    A.    BOYAJJ^V 

(^Deputy  City  Attorney 


APPROVED! 


City  Attorney 


Edmund  Pecinovsky,  Legal  Division 
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1.  Does  the  Short-Doyle  Act  mandate  the  contracting  of 
services  funded  under  the  Act? 

2.  Does  the  Civil  Service  Commission  have  authority  to 
review  proposed  Short-Doyle  contracts? 

CONCLUSIONS 

1.  The  Short-Doyle  Act  mandates  contracting  for  services 
only  if  no  existing  public  resources  and  facilities  provide  the 
services  and  available  local  private  resources  and  facilities  can 
provide  services  at  least  equal  in  terms  of  quality  and  cost  to 
those  that  could  be  provided  by  nev;  public  resources  and 
facilities.   In  that  case,  the  services  must  be  contracted  to  the 
available  local  private  resources  and  facilities  rather  than 
developing  new  public  resources  and  facilities  to  provide  them. 

2.  V7ith  one  exception  noted  below,  the  Civil  Service 
Commission  must  review  proposed  Short-Doyle  contracts. 

irJTRODUCTION 

You  have  written  this  office,  requesting  our  opinion  "on 
the  question  whether  the  Short-Doyle  Act  mandates  the  contracting 
out  of  services  provided  out  of  funds  granted  under  that  Act." 
Subsequently,  in  conversation,  you  sought  advice  also  on  the 
question  whether  the  Civil  Service  Commission  has  authority  to 
review  proposed  Short-Doyle  personal  services  contracts. 

These  questions  must  be  viewed  in  the  context  of  the 
general  intent  of  the  law  of  this  state  and  of  the  City  and 
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County  of  San  Francisco  (see  Charter  Section  8.300)  to  prevent 
the  use  of  contracting  to  circumvent  and  destroy  the  civil 
service  system.   To  prevent  such  abuse  of  contracting  and  to 
protect  the  civil  service  system,  the  California  courts  have 
devised  two  tests.   In  one  test,  if  the  services  cannot  be 
adequately  rendered  by  an  existing  public  agency  or  if  the 
services  do  not  duplicate  the  functions  of  an  existing  public 
agency,  the  contract  is  permissible.   City  and  County  of  San 
Francisco  v.  Boyd  (1941)  17  Cal.2d  606,  110  P. 2d  1036;  Kennedy  v. 
Ross  (1946)  28  Cal.2d  569,  170  P. 2d  904.   The  other  test  is 
formulated  in  terms  of  individual  tasks  or  skills  rather  than 
agency  functions.   If  the  services  cannot  be  adequately  rendered 
by  one  selected  under  the  provisions  of  civil  service  [or  if  the 
services  do  not  duplicate  those  rendered  by  one  selected  under 
the  provisions  of  civil  service],  the  contract  is  permissible. 
California  State  Compensation  Insurance  Fund  v.  Riley  (1937)  9 
Cal.2Q  126,  69  P. 2d  985. 

This  office  summarized  the  general  intent  of  the  law  in 
Opinion  80-33,  at  p. 2. 

Charter  Section  8.300  and  familiar  principles  of 
law  governing  the  operations  of  public  entities 
having  civil  service  systems  dictate  that  such 
continuous,  routine,  day-to-day  activities  for 
the  operational  needs  of  such  a  public  entity 
must  be  performed  by  personnel  procured  through 
civil  service  procedures  and  not  by  personnel 
procured  by  outside  contract.   Even  where  civil 
service  classes  are  not  currently  in  existence  to 
perforn  the  neecied  services,  the  lav;  demands 
that,  within  the  framework  of  the  civil  service 
system,  recruiting  activities  be  commenced  so  as 
to  make  civil  service  employees  available. 
Stockburger  v.  Riley  (1937)  21  Cal.App.2d  165. 
[ Emphasis  added  .  ] 

See  also  our  Opinion  81-68,  pp.  2-3. 

The  Civil  Service  Commission  reviews  all  proposed 
personal  services  contracts  to  determine  whether  it  has 
jurisdiction,  i.e.,  whether  the  service  can  be  adequately 
provided  by  existing  or  potential  civil  service  classifications. 
See  our  Opinion  79-57,  at  p.  6,  and  Opinion  80-70,  p.  4  et  seq. 

This  review  is  initially  made  by  the  General  Manager  of 
the  Commission.   If  the  General  Manager  determines  that  a 
contract  is  beyond  the  Commission's  jurisdiction,  it  is  returned 
to  the  office  or  department  desiring  to  make  the  contract. 
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However,  the  General  Manager's  determination  may  be  appealed  to 
the  Commission.   Our  Opinion  80-70,  p.  6. 

It  will  be  seen,  in  our  analysis,  that  both  the 
Short-Doyle  Act  and  Charter  Section  8.300-1  create  exceptions  to 
the  general  rules  of  law  discussed  above  and  thus  limit  the 
Commission's  jurisdiction  over  proposed  contracts.   That  analysis 
follows . 

ANALYSIS 

The  California  Mental  Health  Act  of  1967  (Stats.  1967, 
ch.  11G7,  p.  4074  et  seq. )  consists  of:   (1)  the 

Lanterman-Petris-Short  Act  (V.'elfare  and  Institutions  Code  Section 
5000  et  seq.  )  ,  and  (2)  the  Short-Doyle  Act  (V\'elfare  and 
Institutions  Code  Section  5600  et  seq. ) .   One  of  the  express 
purposes  of  the  1967  legislation  was  to  create  a  more  extensive 
network  of  community-based  services  for  the  mentally  ill.   Thorn 
V.  Superior  Court  (1970)  1  Cal.3d  666,  668,  83  Cal.Rptr.  600,  464 
P. 2d  56.   In  general,  the  Lanterman-Petris-Short  Act  describes 
the  facilities  to  be  furnished  and  certain  procedures  for 
voluntary  and  involuntary  admissions,  while  the  Short-Doyle  Act 
provides  methods  of  financing  the  mental  health  services 
described.   The  net  effect  of  the  1967  legislation  is  that  each 
county  bears  primary  responsibility  for  provision  of  mental 
health  services,  subject  to  state  standards  and  regulations.   If 
these  are  complied  with,  the  state  bears  most  of  the  cost. 
People  V.  Mci:aught  (1973)  31  Cal.App.3d  599,  605-606,  107 
Cal.Rptr.  56  6. 

Section  5600.9  provides: 

Each  county  shall  utilize  available  private 
mental  health  resources  and  facilities  in  the 
county  prior  to  developing  nev/  county-operated 
resources  or  facilities  when  such  private  mental 
health  resources  or  facilities  are  of  at  least 
equal  quality  and  cost  as  compared  with 
county-operated  resources  or  facilities.   All 
such  available  local  public  or  private  facilities 
shall  be  utilized  before  state  hospitals  are  used. 

The  Short-Doyle  Act  prescribes  the  establishment  of  a 
community  mental  health  service  by  each  county  board  of 
supervisors  (Section  5602),  declares  the  availability  of  state 
funds  for  such  service  (Section  5603),  and  prescribes  the 
establishment  of  a  community  mental  health  service  advisory  board 
(Section  5604).   The  board  of  supervisors  appoints  a  local 
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director  of  mental  health  services  to  administer  the  community 
mental  health  service  (Section  5607).   The  director's  powers  and  . 
duties  are  set  forth  in  Section  5608.   See  especially  subdivision 
(d): 

He  shall  recommend  to  the  governing  body,  after 
consultation  with  the  advisory  board,  the 
provision  of  services,  establishment  of 
facilities,  contracting  for  services  or 
facilities  and  other  matters  necessary  or 
desirable  in  accomplishing  the  purposes  of  this 
division  [  .  ] 

Section  5614  provides,  in  relevant  part: 

A  community  mental  health  service  may 
contract  for  services  and  facilities  with  any 
hospital,  clinic,  laboratory  or  other  similar 
institution . 

Section  5624  requires  that  each  county  establish  a  quality 
assurance  system  "that  covers  all  county  operated  and  county 
contracted  mental  health  facilities  and  programs". 

Further  details  concerning  the  administration  of  the 
Short-Doyle  Act  are  found  in  Title  9  of  the  California 
Administrative  Code  (especially  Section  523,  concerning  contracts 
for  services)  and  in  Chapter  15  of  the  San  Francisco 
Administrative  Code  (especially  Sections  15.6  and  15.8  concerning 
contracts  for  services  and  amendments  to  contracts  for  services). 

The  most  explicit  statement  of  the  intent  of  the 
Short-Doyle  Act  regarding  the  contracting  of  services  is  found  in 
Section  5600.9,  quoted  supra .   The  intent  contained  therein  was 
aptly  summarized  in  64  Ops . Cal . Atty .Gen .  712  (1981)  at  p.  721.2. 
v:hile  this  statute  clearly  demonstrates 

state  encouragement  and  action  to  care  for  the 
mentally  disordered  in  local  facilities  (private 
as  well  as  public)  instead  of  state  institutions, 
it  does  not  follow  that  th^  state  encourages  .  . 
.  placement  ...  in  private  mental  facilities. 

Rather,  Section  5600.9  states  that,  when  available  private 
resources  and  facilities  in  the  county  are  of  at  least  equal 
quality  and  cost  compared  with  county-operated  resources  and 
facilities,  the  county  shall  utilize  such  private  means  instead 
of  developing  new  county-operated  means. 
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other  provisions  of  the  Short-Doyle  Act  are  clearly 
consistent  with  the  conclusion  that  the  connunity  mental  health 
service  may  include  both  county  operated  and  county  contracted 
elements. 

You  are  therefore  advised  that  the  Short-Doyle  Act  does 
not  mandate  the  contracting  of  services  funded  under  the  Act 
except  under  the  circumstances  set  forth  in  V/elfare  and 
Institutions  Code  Section  5600.9.   That  is,  contracts  are 
mandated  where  no  existing  public  resources  and  facilities 
provide  the  desired  service  but  available  local  private  resources 
and  facilities  can  provide  at  least  equal  quality  service  at  no 
greater  cost  than  could  be  provided  by  new  public  resources  and 
facilities.   In  all  other  circumstances,  local  prerogative 
regarding  the  public  or  private  provision  of  services  is  left 
intact.   Hence,  we  must  proceed  to  an  examination  of  the  city 
charter  to  determine  what  provisions  govern  the  exercise  of  this 
local  prerogative. 

Charter  Section  8.300-1  provides: 

Notwithstanding  the  provisions  of  Section 
8.300  of  the  charter,  the  following  positions 
shall  not  be  included  in  the  classified  civil 
service  of  the  city  and  county  and  shall  not  be 
filled  from  lists  of  eligibles  prepared  by  the 
civil  service  commission: 

Positions  determined  by  the  controller  and 
approved  by  resolution  of  the  board  of 
supervisors  to  be  positions  where  the  work  or 
services  can  be  practically  performed  under 
private  contract  at  a  lower  cost  to  the  city  and 
county  than  similar  work  or  services  performed  by 
employees  of  the  city  and  county;  provided  that 
no  work  or  services  shall  be  contracted  where 
such  work  or  services  are  required  to  be 
performed  by  officers  or  employees  of  the  city 
and  county  under  the  provisions  of  this  charter 
or  other  applicable  law. 

Once  the  Board  of  Supervisors  has  approved  by  resolution 
a  determination  of  the  Controller  that  services  can  be  performed 
at  lower  cost,  contracts  to  provide  such  services  are  exempt  from 
Civil  Service  Commission  jurisdiction  by  virtue  of  this  charter 
provision.   These  contracts  need  not  be  submitted  by  the  General 
Manager  to  the  Commission  for  its  review.   See  our  Opinion  80-70, 
p.  6. 
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Neither  Charter  Section  8.300-1  nor  the  Short-Doyle  Act 
speaks  to  the  situation  where  existing  local  public  mental  health- 
resources  and  facilities  render,  and  adequately  render,  a  desired 
service  at  the  sane  cost  as  available  local  private  resources  and 
facilities.   Here,  Charter  Section  8.300  and  the  familiar 
principles  of  law  apply.   They  dictate  that  the  desired  service 
be  provided  by  public,  rather  than  private,  means. 

Authority  of  the  Civil  Service  Commission 
To  Review  Proposed  Short-Doyle  Contracts 

The  Short-Doyle  Act  has  not  mandated  the  contracting  of 
all  local  community  mental  health  services.   Rather,  it  has 
mandated  contracting  for  such  services  only  in  one  set  of 
circumstances.   In  all  other  circumstances,  the  question  of 
contracting  has  been  left  to  local  prerogative.   In  those 
circumstances,  charter  provisions  determine  whether  a  particular 
community  mental  health  service  may  be  contracted. 

Circumstance  I:  The  desired  service  is  provided  by 
existing  public  resources  and  facilities,  but  available  local 
private  resources  and  facilities  can  equally  provide  the  desired 
service  at  less  cost.   Charter  Section  8.300-1  provides  that  such 
service  may  be  contracted.   The  determination  is  made  by  the 
Controller  and  approved  by  the  Board  of  Supervisors.   There  is  no 
Civil  Service  Commission  review  of  the  proposed  contract. 

Circumstance  II:  The  General  I'anager  of  the  Civil 
Service  Commission  reviews  a  proposed  contract.   He  or  she  finds 
that  the  desired  service  is  provided  by  existing  public  resources 
and  facilities  and  equally  by  available  local  private  resources 
and  facilities  at  the  same  or  greater  cost.   Charter  Section 
8.300  and  familiar  principles  of  law  require  that  the  desired 
service  be  provided  by  existing  public  resources  and  facilities. 
Based  upon  these  findings,  the  General  Manager  must  reject  the 
proposed  contract.   In  the  event  of  an  appeal  to  the  Commission, 
the  Commission,  upon  similar  findings,  must  sustain  this 
determination . 

Circumstance  III:   The  General  Manager  of  the  Civil 
Service  Commission  reviews  a  proposejd  contract.   He  or  she  finds 
that  the  desired  service  is  not  provided  by  existing  public 
resources  and  facilities  but  is  comparably  provided  by  available 
local  private  resources  and  facilities  at  a  cost  comparable  to 
that  involved  if  new  public  resources  and  facilities  were 
developed.   The  Short-Doyle  Act  requires  that  the  desired  service 
be  contracted  to  available  local  private  resources  and 
facilities.   Based  upon  these  findings,  the  General  Manager 
approves  the  proposed  contract.   In  the  event  of  an  appeal  to  the 
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Commission,  the  Commission,  upon  similar  findings,  must  sustain 
this  determination. 

Circumstance  IV:   The  General  Manager  of  the  Civil 
Service  Commission  reviews  a  proposed  contract.   He  or  she  finds 
that  the  desired  service  is  not  provided  by  existing  public 
resources  and  facilities  and  is  not  provided  at  all  or  is  not 
comparably  provided  at  comparable  cost  by  available  local  private 
resources  and  facilities.   The  Short-Doyle  Act  in  conjunction 
with  Charter  Section  8.300  and  familiar  principles  of  law 
requires  that  the  desired  service  be  developed  by  local  public 
resources  and  facilities.   Based  upon  these  findings,  the  General 
Manager  rejects  the  proposed  contract.   In  the  event  of  an  appeal 
to  the  Commission,  the  Commission,  upon  similar  findings,  must 
sustain  this  determination. 

In  Opinion  No.  80-70,  this  office  stated  at  pages  6-7: 

Judicial  interpretations  of  the  Charter  and 
state  lav/,  and  prior  opinions  from  this  office 
have  identified  classes  of  personal  services 
contracts  which  may  be  excepted  from  the  request 
that  the  position  be  filled  through  the  Civil 
Service  system.   Some  examples  of  such  exceptions 
are  as  follows: 

1.   Personal  services  contracts  funded  in 


whole  or  in 

part 

by 

fed 

eral 

or 

state 

monies 

or 

grants  where  the 

f undin 

g  source 

requires 

or 

authorizes 

the  city 

to 

util 

ize 

avail 

able 

private 

personnel  facilities.   Examples  of  this  class  of 
contract  are  as  follows: 

a.   Contracts  by  Community  Mental  Health 
Services  with  private  institutions  and 
independent  contractors  under  funding  from  the 
Short-Doyle  Act  (Sections  5600,  et  seq.  ,  Welfare 
and  Institutions  Code)[.] 

That  opinion  simply  refers,  to  the  fact  that  the 
Short-Doyle  Act  requires  contracting  for  community  mental  health 
services  in  one  set  of  circumstances  (III,  supra).   It  does  not, 
however,  relieve  the  Civil  Service  Commission  of  its  duty  as 
overseer  of  the  civil  service  system  and  of  its  responsibility  to 
keep  that  system  intact  by  reviewing  proposed  community  mental 
health  service  contracts  (other  than  those  which  fall  within  the 
parameters  of  circumstance  I,  supra)  in  order  to  make  the  factual 
determinations  necessary  to  support  a  decision  that  a  service 
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must  be  contracted  because  it  falls  within  the  paraneters  of 
circunstance  III.   Sinilarly,  the  Commission  must  make  the 
factual  determinations  necessary  to  support  a  decision  that  a 
service  must  not  be  contracted  because  it  falls  within  the 
paraneters  of  circumstances  II  or  IV. 

You  are  so  advised. 


Respectfully  submitted. 


GEORGE  AGNOST 
Ci/t^  Attorney 


ButK/E.  Delventhal 
Deputy  City  Attorney 


Elizabeth  M.  Katz 
Legal  Assistant 
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May  state  law  prescribe  the  qualifications  of  candidates 
for  appointment  to  the  position  of  Class  8318  (Counselor  II)? 


CONCLUSION 
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ANALYSIS 

The  state  laws  to  which  you  refer  are  Government  Code 
Section  1029  and  Penal  Code  Section  830.5.  Government  Code 
Section  1029,  subdivision  (a)  provides  in  relevant  part: 

.  .  .  [A]ny  person  who  has  been  convicted  of  a 
felony  in  this  state  or  any  other  state,  or  who 
has  been  convicted  of  any  offense  in  any  other 
state  which  would  have  been  a  felony  if  committed 
in  this  state,  is  disqualified  from  holding 
office  or  being  employed  as  a  peace  officer  of 
the  state,  county,  city,  city  and  county  or  other 
political  subdivision,  whether  with  or  without 
compensation,  and  is  disqualified  from  any  office 
or  employment  by  the  state,  county,  city,  city 
and  county  or  other  political  subdivision, 
whether  with  or  without  compensation,  which 
confers  upon  the  holder  or  employee  the  powers 
and  duties  of  a  peace  officer. 

Government  Code  Section  1029  must  be  read  in  conjunction 
with  Penal  Code  Section  830.5,  which  provides  in  relevant  part; 

The  following  persons  are  peace  officers.  .  .  : 


(b).  .  .  [A]ny  superintendent,  supervisor,  or 
employee  having  custodial  responsibilities  in  an 
institution  operated  by  a  probation  department 

The  application  of  these  laws  in  the  City  and  County  of  San 
Francisco  depends  upon  certain  constitutional  provisions  and 
rules.   The  general  home  rule  provision  of  the  California 
constitution  gives  chartered  cities  the  power  to  make  and  enforce 
all  ordinances  and  regulations  in  respect  to  municipal  affairs 
subject  only  to  the  restrictions  and  limitations  of  their 
charters.   California  Constitution  Article  XI,  Section  5, 
subdivision  (a).   Subdivision  (b)(4)  grants  plenary  authority  to 
provide  for  the  compensation,  method  of  appointment, 
qualifications,  tenure  of  office  and  removal  of  deputies,  clerks 
and  other  employees. 

Charter  provisions  as  to  municipal  affairs  prevail  over 
state  laws  covering  the  same  subject.   Baggett  v.  Gates  (1982)  32 
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Cal.3d  128,  136.   As  to  matters  of  statewide  concern,  however, 
home  rule  charter  cities  remain  subject  to  and  controlled  by 
applicable  state  laws  regardless  of  charter  provisions  on  these 
matters.   Id.   What  constitutes  a  matter  of  statewide  concern  is 
ultimately  an  issue  for  the  courts  to  decide,  but  great  weight  is 
accorded  the  legislative  evaluation  of  this  question.   Id. 

Comparable  constitutional  provisions  and  rules  apply  to 
charter  counties.   See  California  Constitution  Article  XI, 
Section  4,  subdivision  (f),  stating  that  county  charters  shall 
provide  for: 

The  fixing  and  regulation  by  governing 
bodies,  by  ordinance,  of  the  appointment  and 
number  of  deputies,  clerks,  attaches,  and  other 
persons  to  be  employed,  and  for  the  prescribing 
and  regulating  by  such  bodies  of  the  powers, 
duties,  qualifications  and  compensation  of  such 
persons,  the  times  at  which,  and  terms  for  which 
they  shall  be  appointed,  and  the  manner  of  their 
appointment  and  removal. 

And  see  Section  4,  subdivision  (g),  which  provides  that  in 
such  matters  the  general  laws  of  the  state  are  superseded  by 
county  charter  provisions. 

San  Francisco  Charter  Section  4.105  provides  that  a 
majority  of  the  San  Francisco  Superior  Court  judges  appoint  the 
chief  probation  officer  of  juvenile  court,  who  appoints  such 
assistants,  deputies  and  employees  as  the  board  of  supervisors 
may  allow  by  ordinance.   Section  4.105  also  provides  that  the 
civil  service  provisions  of  the  charter  apply  to  and  govern  such 
assistants,  deputies  and  employees. 

Counselor  II  is  the  title  for  civil  service  classification 
8318.   The  characteristics  of  the  class  are  described  as  follows: 

Under  direction,  in  a  leadman  capacity, 
supervises  subordinate  personnel  engaged  in  the 
counseling  and  control  of  wards  at  the  Juvenile 
Hall;  counsels,  disciplines  and  is  responsible  for 
the  care  and  custody  of  dependent  or  delinquent 
children  in  residence;  assists  in  orienting  and 
training  subordinate  personnel;  supervises  various 
activities  and  operations  in  the  Juvenile  Hall 
facility;  and  performs  related  duties  as  required. 


John  de  Soto  4  April  6,  1983 


Requires  responsibility  for:  coordinating, 
interpreting,  carrying  out  and  enforcing  existing 
procedures,  policies  and  methods  relating  to  the 
care  of  children  in  custody;  making  and/or  assisting 
counselors  in  making  contacts  with  parents, 
probation  personnel  and  other  persons  for  the 
purpose  of  furnishing  or  obtaining  information  on 
children  in  custody;  reviewing  and  maintaining 
departmental  records  and  individual  case  reports. 

The  minimum  qualifications  for  the  classification  are 
described  as  follows: 

Training  and  experience:  Requires  completion  of 
a  four-year  college  or  university  with  a 
baccalaureate  degree  with  major  course  work  in  a 
social  science  field. 

Requires  at  least  1  1/2  years  of  progressively 
responsible  experience  in  counseling,  disciplining 
and  caring  for  dependent  or  delinquent  children,  or 
an  equivalent  combination  of  training  and  experience. 

Knowledge,  Abilities  and  Skills:  Requires  good 
knowledge  of  the  growth,  development  needs  and 
problems  of  delinquent  and  non-delinquent  children; 
individual  and  group  counseling  techniques  as 
applied  to  young  children  and  adolescents;  the  laws 
and  codes  governing  the  care  and  custody  of 
juveniles  confined  to  a  county  detention  facility; 
the  policies  and  procedures  of  the  department 
regarding  the  operation  of  living  facilities. 

Requires  ability  to:  Assist  in  the  training  and 
supervision  of  subordinate  employees;  supervise  the 
operations  of  a  detention  living  unit  as  well  as  use 
sound  judgment  in  a  variety  of  routine  and  special 
situations;  act  calmly  when  emergencies  arise; 
sense,  evaluate  and  handle  tense  group  situations  as 
they  develop;  accept  responsibility  for  on  the  spot 
decisions  when  appropriate;  prepare  accurate  and 
concise  reports. 

Requires  skill  in  the  application  of  counseling 
principles  and  practices  in  the  care,  custody  and 
treatment  of  delinquent  and  dependent  children. 
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An  important  consideration  is  that  persons  in  this 
classification  do  not  carry  weapons  and  have  limited  powers  of 
arrest.   Penal  Code  Section  830.5  makes  employees  "having 
custodial  responsibilities  in  an  institution  operated  by  a 
probation  department,  or  any  transportation  officer  of  a 
probation  department" 

peace  officers  whose  authority  extends  to  any 
place  in  the  state  while  engaged  in  the 
performance  of  the  duties  of  their  respective 
employment  and  for  the  purpose  of  carrying  out 
the  primary  function  of  their  employment  .... 
Except  as  specified  in  this  section,  these  peace 
officers  may  carry  firearms  only  if  authorized 
and  under  such  terms  and  conditions  as  are 
specified  by  their  employing  agency! • ] 


Neither  the  City  and  County  of  San  Francisco  nor  its 
probation  department  has  authorized  the  persons  in  this 
classification  to  carry  firearms.   Their  powers  of  arrest  are 
limited.   See,  in  addition  to  Penal  Code  Section  830.5,  Penal 
Code  Section  836. 

For  your  information,  you  should  note  that  Penal  Code 
Section  831  created  a  new  category  of  employees.   Called 
■custodial  officers",  these  employees  are  not  peace  officers. 
Until  July  1,  1983,  they  have  a  very  limited  right  to  carry  and 
possess  firearms;  after  July  1,  1983,  they  shall  have  no  such 
right.   They  may  make  arrests  for  misdemeanors  and  felonies 
within  a  local  detention  facility  pursuant  to  a  duly  issued 
warrant.   This  statute  was  adopted  to  enable  the  employment  of 
persons  in  local  detention  facilities  who  had  prior  felony 
convictions  and  hence  could  not  carry  weapons. 

The  question  is  whether,  despite  the  constitutional 
authority  embraced  in  Charter  Section  4.105,  the  state  law 
embodied  in  Government  Code  Section  1029  and  Penal  Code  Section 
830.5  reflects  a  matter  of  statewide  concern  which  must  then 
apply  in  San  Francisco. 

In  our  opinion,  the  question  has  been  answered  by  the 
California  Supreme  Court  in  Pearson  v.  County  of  Los  Angeles 
(1957)  49  Cal.2d  523,  533,  536,  319  P. 2d  624.   That  case 
concerned  a  deputy  sheriff  who  was  convicted  of  a  felony  charge. 
A  question  was  raised  whether,  under  Government  Code  Section  1021 
(now  Section  1029),  the  deputy  should  have  been  automatically 
discharged  from  employment  with  the  charter  county  sheriff's 
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department.   The  court  held  that  application  of  the  statute  was 
precluded  by  Article  XI,  Section  7  1/2  (now  Section  4)  of  the 
state  constitution.   49  Cal.2d  533-534.   It  was  contended, 
however,  that  Government  Code  Section  1028  (now  Section  1029) 
governed  a  matter  of  statewide  concern  and  therefore  controlled 
despite  the  provisions  of  Article  XI,  Section  7  1/2.   The  court 
disagreed,  stating  at  49  Cal.2d  536  that  if  Government  Code 
Section  1028  were 

held  to  control  valid  charter  provisions  relative 
to  removal  of  peace  officers,  then  any  other 
general  law  relating  to  removal  of  public 
employes  would  also  control  over  charter 
provisions,  and  a  similar  result  would  logically 
follow  as  to  charter  provisions  and  general  laws 
relating  to  appointment  of  such  officers  and 
employes  [sic].   Such  a  construction  would  render 
nugatory  the  constitutional  provisions  empowering 
local  governments  to  control  the  manner  of 
appointment  and  removal  of  their  officers  and 
employes.   It  thus  follows  that  insofar  as 
general  qualification  statutes  attempt  to 
regulate  appointment  and  removal  of  local 
officials,  they  are  subordinate  to  provisions  of 
freeholders*  charters,  and  valid  ordinances 
enacted  thereunder.   [Citation.] 

See  also  Superior  Court  v.  Civil  Service  Commission  (1968) 
257  Cal.App.2d  632,  65  Cal.Rptr.  93.   The  Court  of  Appeal  stated, 
at  257  Cal.App.2d  634: 

.  .  .  There  is  no  doubt  that  the  charter  [of  Alameda 
County]  could  provide  for  the  selection  of  the 
probation  officer  in  a  manner  wholly  different  from 
that  set  forth  in  the  general  law,  because  the 
probation  officer  is  a  county  officer  [citation], 
and  article  XI,  section  7  1/2,  clause  6  of  the 
California  Constitution  grants  ample  power  to  a 
county  to  provide  for  the  manner  of  appointment  of 
such  an  officer.   The  question,  then,  is  not  what 
the  charter  could  provide,  but  what  it  really  does 
provide . 

And  see  53  Ops . Cal . Atty .Gen .  7  (1970).   That  opinion 
concluded  that  the  probation  officer  of  Tehama  County  was  to  be 
appointed  by  the  board  of  supervisors  pursuant  to  the  county 
charter,  which  took  precedence  over  the  Welfare  and  Institutions 
Code  in  providing  for  the  appointment  and  tenure  of  all  Tehama 
county  probation  officers. 
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The  Pearson  decision  has  not  been  modified  or  overruled 
by  the  Baggett  decision.   Holding  that  the  Public  Safety  Officers 
Procedural  Bill  of  Rights  was  a  matter  of  statewide  concern  and 
thus  applicable  in  charter  cities,  the  court  in  Baggett  first 
accorded  great  weight  to  the  legislature's  express  statement  that 
the  Bill  of  Rights  was  such  a  matter.   The  court  was  further 
persuaded  because  the  legislature  also  expressly  stated  its 
reasons  for  considering  the  law  a  matter  of  statewide  concern. 

At  32  Cal.3d  137-138,  the  court  then  contrasted  the  Bill 
of  Rights  with  other  laws  which  have  been  the  subject  of  judicial 
review,  noting  that  the  act: 

does  not  interfere  with  the  setting  of  peace 
officers'  compensation.   (Compare  [Sonoma  County 
Organization  of  Public  Employees  v.  County  of 
Sonoma  (1979)  23  Cal.3d  296,  316-318,  152 
Cal.Rptr.  903,  591  P. 2d  1]  [invalidating 
legislative  attempt  to  impose  a  pay  freeze  on 
municipal  employees];  see  also  San  Francisco 
Labor  Council  v.  Regents  of  University  of 
California  (1980)  26  Cal.3d  785,  790-791  [163 
Cal.Rptr.  460,  608  P. 2d  277]  [invalidating 
legislative  attempt  to  impose  a  prevailing  wage 
requirement].)   Nor  does  the  act  purport  to 
regulate  their  qualifications  for  employment 
(compare  Ector  v.  City  of  Torrance  (1973)  10 
Cal.3d  129,  132-133  [109  Cal.Rptr.  849,  514  P. 2d 
433]  [invalidating  legislative  attempt  to 
prohibit  charter  cities  from  imposing  residency 
requirements],  nor  "the  manner  in  which,"  or  "the 
method  by  which,"  or  "the  times  at  which,"  or 
"the  terms  for  which"  peace  officers  "shall  be 
elected  or  appointed."   (Cal.  Const.,  art.  XI, 
5,  subd.  (b)(4).)   Similarly  it  does  not  affect 
their  tenure  of  office  or  purport  to  regulate  or 
specify  the  causes  for  which  they  may  be 
removed.   (Compare  Pearson  v.  County  of  Los 
Angeles  (1957)  49  Cal. 2d  523,  533,  536  [319  P. 2d 
624]  [holding  state  statute  providing  for  removal 
of  peace  officers  convicted  of  a  felony 
inapplicable  to  a  charter  county].) 

The  act  does,  however,  impinge  on  the  city's 
implied  power  to  determine  the  manner  in  which 
its  employees  may  be  removed.   Although  the  act 
in  no  way  interferes  with  the  city's  exclusive 
jurisdiction  over  removal  of  its  employees 


John  de  Soto  8  April  6,  1983 


(compare  Curphey  v.  Superior  Court  (1959)  169 
Cal.App.2d  261,  268  [337  P. 2d  169]  [holding  state 
statute  providing  for  removal  of  employees  by 
action  of  a  grand  jury  inapplicable  to  a  charter 
county]),  it  does  require  the  city  to  provide 
peace  officers  "an  opportunity  for  administrative 
appeal."  (  3304,  subd.  (b).)   And,  of  course,  it 
cannot  be  gainsaid  that  other  provisions  impinge 
to  a  limited  extent  on  the  city's  general 
regulatory  power  over  the  department. 

But,  the  court  stated  id.  at  139-140,  it  could  hardly  be 
disputed  that  maintenance  of  stable  employment  relations  between 
police  officers  and  their  employers  is  a  matter  of  statewide 
concern,  when  the  consequences  of  a  breakdown  would  extend  beyond 
one  city's  borders.   Finally,  the  court  noted  id .  at  140  that 
there  was  a  direct,  substantial  relationship  between  the  rights 
provided  and  the  stated  purpose  of  the  law.   For  example,  the 
right  to  have  an  opportunity  for  administrative  appeal  from 
disciplinary  decisions  was  akin  to  the  establishment  of  a 
grievance  system,  which  was  a  highly  successful  device  for 
maintaining  labor  peace. 

In  contrast  to  the  Bill  of  Rights  considered  in  Baggett, 
here  there  is  no  express  statement  that  state  law  embraces  a 
matter  of  statewide  concern,  nor  any  express  statement  of  reasons 
why  it  should  be  so.   Here,  there  is  a  substantive  interference 
with  local  control  over  qualifications  for  employment  and  causes 
for  removal.   Thus,  the  Pearson  decision  is  based  on  facts 
distinguishable  from  those  underlying  the  Baggett  decision  and 
rightly  remains  intact  in  the  case  law  of  this  state. 

The  City  and  County  of  San  Francisco  is  constitutionally 
empowered  to  provide  for  the  qualifications  of  its  employees  and 
for  the  causes  which  may  result  in  their  dismissal.   This  power 
extends  to  employees  of  the  juvenile  probation  department  who  may 
have  custody  of  juveniles.   No  matter  of  overriding  state  concern 
justifies  the  application  of  a  state  law  that  would  bar  persons 
having  a  felony  conviction  from  becoming  or  continuing  as 
probation  department  employees  with  custodial  duties  in  the  City 
and  County  of  San  Francisco.   Accordingly,  you  are  advised  that 
such  persons  may  be  employed  by  the  probation  department. 

The  state  law  implies  that  any  kind  of  felony  conviction 
per  se  carries  with  it  a  conclusive  presumption  of  present 
unfitness  for  certain  kinds  of  employment.   Although  a  prior 
felony  conviction  per  se  is  not  a  ground  for  refusing  present 
employment,  some  prior  felony  convictions  and  even  some  prior 
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felony  arrests,  taken  together  with  other  factors,  may  provide  a 
basis  for  the  conclusion  that  a  person  is  presently  unfit  for  a 
job  as  counselor  when  counselors  live  in  juvenile  custodial 
facilities.   In  other  words,  the  implied  conclusive  presumption 
of  the  state  law  is  inapplicable  in  San  Francisco,   The  Civil 
Service  Commission  retains  its  sound  descretion  to  determine 
whether  a  prior  felony  conviction  or  even  arrest  is  reasonably 
related  to  present  fitness  for  a  particular  kind  of  work. 

Respectfully  submitted. 
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Ch 


whlr^'^rK'^^  ^XPrcispd.   It  makPs  no  diffPrPncP 
whPthpr  thp  unanswprpd  or  untruthfully  answprpd 
quPstion  was  onP  askPd  to  thp  panPl  gPnprally  or  to 
thp  particular  juror  individually.   So  long  as  hp 
hpars  thp  question  and  understands  that  it  calls  for 
an  answPr  by  him  as  a  mpmbpr  of  thp  panel,  evPn 
though  it  may  bp  dirPctPd  to  thp  panpl  gpnprallyf  1 
hP  IS  not  rPliPVPd  Of  his  duty  to  answPr.   in  clini 
V   St   LOUIS  Transit  Co.,  204  Ho.  704,  103  S.W   43 
47,  It  IS  phrasPd,  "  *  *  *  it  was  enough  to  ask  sue 
a  question  as  would  indicate  to  the  mind  of  a  fair 
and  rpasonablp  man  what  information  thp  pxamininq 
counspl  sought  to  plicit.".  ,  .  -^niiiy 

Nor  does  the  fact  that  the  particular  juror 
bplipvps  hp  no  longpr  remembers  the  details  of  a 
prior  suit  or  claim  reliPve  him  of  the  duty  to  statp 
hp  had  a  prior  lawsuit  or  claim,  if  whpn  thp 
pprtinpnt  qupstion  on  voir  dirp  is  askPd  hp 
remembers  he  had  such  a  claim  or  lawsuit.   He  must 
respond  to  the  question  in  good  faith  as  best  he 
can,  and  if  he  cannot  recall  dptails  hp  can 
truthfully  state  that  to  his  interrogator. 

A  juror's  intentional  concealment  of  a  material 
fact  may  compel  the  granting  of  a  new  trial. 

The  accepted  rule  is  that  it  is  for  the  trial 
court  in  the  exprcisp  of  it§  sound  judicial 
discretion  to  determine  upon  hearing  whether  or  not 
in  thP  particular  instance  the  juror  is  guilty  of  an 
intpntional  concpalment  of  a  material  fact  or  had 
in*-rely  forgotten  the  earlier  event;  and,  thus  to 
decide  whether  or  not  a  new  trial  should  be 
granted.   [Citation]. 

.  .  .As  stated  in  the  casp  of  Girratono  v. 
Kansas  City  Public  Sprvicp  Company       "       a 
prosppctivp  juror  is  not  thp  judgp  of  his  own 
qual if icat ions . " 


A  ProsDPctivp  Juror's  Right  To  Privacy 

In  viPw  of  Mr.  LPhman's  claims,  it  is  imoortant  to 
undprstand  just  what  is  a  prospectivP  juror's  right  to  privacy, 
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Unitoa   states   V.    Barnes,-    93   Harvard   illn%dt''li    utslVZl 

vuir  uirp,   70  California  Law  Rpvipw  708  (1982), 

on  a  qu"sUon-by-g:4tion"ba1lrth:t  aT";  "^  =°""  determned 
Of  t.e  surrounding  c^rcuLta^'ces'an"   n^i^hror^h"' eSian  •/''" 

;n?up?L;jrj„^\-.r-t-?.rp--j-ht^^; """--- - 

nSt,-f--d^?n^-u?:r?^ro-^:1utno  fn-::f  ?ia?  -e^t-n- 

aoo^  v.T^^'    ^^'    L*"'^'^^"  has  stationpd  himsplf  outsidp 
AssPmbly  Room  and  distributPd  to  prospective  jurors  a 
urging  then,  not  to  answer  questions  during  jury  se?ec 
seeks  to  influence  prospective  jurors  to  refuse  to  pe 
public  duty  to  answer  fully  question,  designed  to  ass 
Srih   oh\°^  f"  iinpartial  jury.   By  so  doing,  he  is  i 
with,  obstructing  and  impeding  the  administration  of 
When  prospective  jurors  assert  a  right  of  privacy  as 
for  refusing  to  answer  a  particular  question,  the  cou 
determine  whether  an  invasion  of  privacy  is  truly  at 
Whether  some  Ipss  intrusive  mPans  may  bP  usPd  to  spcu 
dpsired  information  and,  if  not,  whether  the  righ?  to 


the  Jury 
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outwpighpd  by  the  right  to  trial  by  a  fair  and  impartial  jury 
such  that  thp  prospective  juror  must  answer.   A  refusal  to  answer 
after  the  court  has  determined  the  question  must  be  answered  or  a 
refusal  to  answer  any  question  would  disable  the  courts  from 
discharging  their  public  function.   Thus,  a  refusal  to  answer 
questions  not  only  constitutes  a  default  of  one  of  the  basic 
duties  of  citizenship,  it  also  undermines  the  judicial  system  by 
depriving  it  of  the  participation,  essential  to  its  function,  of 
those  who  must  sit  in  judgment  of  their  peers. 

Mr.  Lehman's  urges  prospective  jurors  to  invoke  rights 
under  a  proposed  statute.   Until  that  bill  is  passed  by  the 
legislature,  signed  by  the  governor  and  takes  effect,  it  cannot 
be  used  in  the  courts.   Further,  Mr.  Lehman  has  misrepresented  to 
prospective  jurors  the  content  of  AB  651.   In  relevant  part,  AB 
651  proposes  to  add  Section  600.5  to  the  CCP,  to  read  as  follows: 

(a)  Prior  to  the  examination  of  prospective 
jurors,  the  court  or  court  personnel  designated  by 
the  court  shall  advise  the  prospective  jurors  of 
their  right  of  privacy  under  the  California 
Constitution,  and  that  they  may  assert  this  right  in 
response  to  any  question  asked  on  voir  dire 
examination  which  they  feel  is  an  unreasonable 
intrusion  into  their  personal  and  private  life. 
Prospective  jurors  shall  also  be  advised  of  the 
procedure  for  a  judicial  ruling  in  the  event  they 
should  assert  this  right. 

(b)  When  a  prospective  ji^ror  objects  to  a  voir 
dire  question  on  privacy  grounds,  the  court  shall 
either  sustain  or  deny  the  objection.   Prior  to 
ruling  on  the  objection  the  court  may  conduct 
further  inquiry  of  the  prospective  juror  concerning 
the  basis  of  his  or  her  objection.   This  further 
inquiry  may  be  conducted  in  open  court,  or  in  camera 
with  or  without  counsel  for  the  parties  being 
present,  as  the  court  deems  appropriate. 

AB  651  also  proposes  to  add  Section  1077  to  the  penal  Code,  which 
will  contain  the  same  language. 

As  can  be  sepn  from  our  discussion  of  the  prospective 
juror's  right  to  privacy,  supra,  AB  651  simply  codifies  common  - 
law  practice.   it  does  not,  as  Mr.  Lenman's  flyer  implies,  give  a 
prospective  juror  carte  blanche  to  assert  a  right  to  privacy  and 
therefore  exempt  himself  from  answering  any  questions  or  any 
particular  question  on  voir  dire.   Under  the  proposed 
legislation,  as  now,  any  assertion  of  the  right  to  privacy  must 
be  sustained  or  denied  by  the  court  after  further  inquiry  into 
the  basis  for  this  assertion.   Mr.  Lehm.an  is  urging  prospective 
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jurors  to  dpfy  thp  court  by  rpfusing  to  answer  any  qupstions. 
This  conduct  thrpatpns  to  bring  thp  jury  system  and  thp  judicial 
system  to  a  grinding  halt.   Mr.  Lehman's  conduct  constitutes  a 
contempt  of  court  in  that  it  amounts  to  a  willful  interference 
with  the  orderly  processes  of  the  court,  which  the  court  has  the 
inherent  power  to  remedy.   Further,  Mr.  Lehman's  conduct 
constitutes  a  violation  of  Penal  Code  Section  169,  a  misdemeanor. 

Contempt 

The  power  of  the  court  to  punish  for  acts  which  tend  to 
impede  or  obstruct  the  discharge  of  its  duties  is  inherent  in 
every  court  of  general  jurisdiction.   As  the  California  Supreme 
Court  remarked  in  In  re  Shortridge  (1893)  99  Cal.  527,  532,  34  P, 
227: 

It  is  founded  upon  the  principle  -  which  is  coeval 
with  the  existence  of  the  courts,  and  as  necessary 
as  the  right  of  self-protection  -  that  it  is  a 
necessary  incident  to  the  execution  of  the  powers 
conferred  upon  the  court,  and  is  necessary  to 
maintain  its  dignity,  if  not  its  very  existence.   it 
exists  independent  of  statutes.   The  legislative 
department  may  regulate  the  procedure  and  enlarge 
the  power,  but  it  cannot  without  trenching  upon  the 
constitutional  powers  of  the  court  and  destroying 
the  autonomy  of  that  system  of  checks  and  balances, 
which  is  one  of  the  chief  features  of  our 
triple-department  form  of  government,  fetter  the 
power  itself.  ' 


Dir 
all  other 
occur  out 
V.  Superi 


ect  c 
acts 
side 
or  Co 


847.  In 
an  actual 
knowledge 
disobedie 
Cal .App.2 
holding  a 
notice  of 
order.  I^ 
795. 


most 
cour 
of  t 

nee . 

d  99, 
pers 
an  o 

n  Re 


ontempt  occurs  in  the  presence  of  the  court,  and 

of  contempt  are  indirect,  which  by  definition 
the  court's  presence.   CCP  Section  1211;  Nierenberg 
urt  (1976)  59  Cal.App.3d  611,  616,  130  Cal.Rptr. 
cases  of  constructive  (indirect)  contempt,  there  is 
t  order  that  has  been  disobeyed,  as  well  as 
he  order,  ability  to  comply  and  willful 
People  v.  Superior  Court  (Stein)  (1965)  239 


104,  4 
on  in  c 
rder  or 
Holmes 


8  Cal.Rptr.  445.   However,  there  are  cases 
ontempt  where  the  contemner  had  actual 

acted  in  anticipation  of  the  issuance  of  an 
(1982)  135  Cal.App.3d  1024,  185  Cal.Rptr. 


CCP  Section  1209  subdivisions  (a)(l)-(7)  specify  acts  and 
omissions  which  constitute  contempt;  subdivision  (a)(8) 
identifies  as  one  form  of  contemptuous  conduct  "any  other 
unlawful  interference  with  the  process  or  proceedings  of  a 
court".   Citizens'  out  of  court  remarks  to  jurors  ("Don't  convict 
my  friend"  and  "You  fellows  should  acquit  that  fellow"]  are 
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sufficipnt  to  support  a  chargp  of  unlawful  inter ffrf^ncp  with  thf 
procppdings  of  a  court,  pvpn  without  a  showing  of  intent  to 
influpncp  thp  jurors  or  a  showing  that  jurors  w^rp  actually 
influpncpd.   In  Rp  Crppjy  (1908)  8  Cal.App.  713,  97  P.  766;  Ex 
PartP  Jarvis  (1922)  57  Cal.App.  533,  207  P. 494.   Advising  a 
clipnt  to  violatp  a  lawful  ordpr  of  thp  court  is  an  unlawful 
intprfprpncp  with  thp  procppdings  of  a  court.   Hawk  v .  Suppr lor 
Court  (1974)  42  Cal.App. 3d  108,  117,  116  Cal.Rptr.  713. 

It  is  clpar  that  Mr.  LPhman's  activicips  constitutp 
contpmpt  within  thP  mpaning  of  CCP  Spction  1209  (a)(8).   Howpvpr , 
it  may  bp  argupd  that,  bpcause  Mr.  LPhman  is  not  in  the  immpdiatp 
prpspncp  of  thp  court,  hp  is  pxpmpc  fron  contPKipt  procppdings 
undpr  CCP  SPCtion  1209  subdivision  (b),  which  providps: 

No  spppch  or  publication  rpflpcting  upon  or 
concerning  any  court  or  any  officpr  thpreof  shall  bp 
treated  or  punished  as  contempt  of  such  court  unlpss 
made  in  the  immediate  presence  of  such  court  while 
in  spssion  and  in  such  a  mannpr  as  to  actually 
intprfere  with  its  proceedings. 

Although  still  "on  the  books",  the  above-quotPd  portion  of 
SPCtion  1209  has  many  times  been  held  unconstitutional  on  the 
grounds  that  the  courts  have  the  inherent  power  to  punish 
contPmpt,  whPthpr  of  a  dirpct  or  indirect  nature,  and  that  thp 
legislaturp  may  not  constitutionally  infringp  on  that  power.   In 
Rp  San  Francisco  Chroniclp  (1934)  .1  Cal.2d  630,  36  P. 2d  369. 


It  may  be  argued  that,  if  Mr.  Lehman  is  not  protected  by 
Section  1209,  subdivision  (b),  he  is  nonpthpless  protectPd  from 
contempt  proceedings  bPcause  his  activities  constitute  expression 
protectPd  undPr  thp  First  Ampndmpnt,  made  applicablp  to  thp 
states  through  the  "dup  procpss"  clausp  of  thp  Fourtpenth 
Ampndmpnt.   Virginia  StatP  Board  of  Pharmacy  v.  Virginia  Citizpns 
Consumpr  Council  (1976)  425  U.S.  748,  48  L.Ed. 2d  346,  96  S.Ct. 
1817.   In  dPtprmining  whether  and  to  what  extpnt  Mr.  Lehman's 
activities  are  protected  under  the  First  Amendment,  we  must  first 
determine  whether  said  activities  take  place  in  a  public  forum, 
and  whether  said  activities  constitute  protected  expression.   As 
discussed  below,  we  have  determined  that  the  courtroom  halls  are 
not  a  public  forum,  and  that  Mr.  Lehman's  activities  do  not 
constitute  protected  exprpssion. 


As  to  thp  first  point,  Mr.  Lphman's  activitips  arp  afforded 
no  absolute  First  Amendment  protection  to  the  extent  that  they 
take  placp  in  a  non-public  forum.   In  a  casp  decided  in  February 
of  this  year,  the  United  States  Supremp  Court  rpaffirmed  the 
principle  that  not  all  public  property  constitutes  a  public 
forum.   Perry  Education  Assn.  v.  Perry  Local  Educators'  Assn. 
(1983)      U.  S.  ,  103  S.  Ct.  948,      L.Ed. 2d     .   The  court 
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upheld  in  ?*^r ry  a  provision  of  a  collpctivp  bargaining  agrppm^nt 
bptwppn  a  school  district  and  an  pxclusivp  bargaining 
rpprpspntat ivp  granting  thp  bargaining  r ppr pspntat ivp  soIp  accpss 
to  tpacher  mailboxps  and  an  intprschool  mail  systpm  to  thp 
pxclusion  of  a  rival  union.   ThP  rival  union  challpngpd  thp 
provision  on  thp  grounds  that  diffprpntial  access  violated  thp 
Fifth  and  Fourtppnth  Amendments. 

In  reaching  its  decision  that  the  teacher  mailboxes  did  not 
constitute  a  public  forum,  the  court  first  distinguished  the 
mailboxes  from  places,  such  as  parks,  that  traditionally  have 
been  devoted  to  assembly  and  debate,  and  from  property,  such  as 
civic  auditoria,  which  the  state  has  opened  for  use  by  the  public 
as  a  place  for  expressive  activity.   As  the  court  further  held: 

Public  property  which  is  not  by  tradition  or 
designation  a  forum  for  public  communication  is 
governed  by  different  standards.   We  have  recognized 
that  the  "First  Amendment  does  not  guarantee  access 
to  property  simply  because  it  is  owned  or  controlled 
by  the  government."   [Citation.]   In  addition  to 
time,  place,  and  manner  regulations,  the  state  may 
reserve  the  forum  for  its  intended  purposes, 
communicative  or  otherwise,  as  long  as  the 
rpgulation  on  sppech  is  reasonable  and  not  an  effort 
to  suppress  expression  merely  because  puolic 
officials  oppose  the  speaker's  view.   [Citation.] 
As  we  have  stated  on  several  occasions,  "the  State, 
no  less  than  a  privatp  ownpr  of  property,  has  power 
to  preserve  the  property  un^er  its  control  for  the 
use  to  which  it  is  lawfully  dedicated .  "   [Citation]. 

Id . ,  at  955.   When  government  property  is  not  dedicated  to  open 
communication,  the  government  may  -  without  further  justification 
-  restrict  its  use  to  those  who  participate  in  the  forum's 
official  business.   I_d.  ,  at  959. 

These  arguments  apply  a  fort  lor  i  to  the  instant  situation. 
The  halls  outside  courtrooms  have  not  been  opened  to  anyone  for 
purposes  of  expressive  activity.   Rather  than  attempting  to 
justify  differential  access,  the  court  and  the  legislature  have 
determined  that  no  picketing  or  leafleting  is  consonant  with  the 
important  public  purposes  to  which  courthouses  are  dedicated. 
See  discussion  of  Penal  Code  Section  .169,  infra. 

As  to  the  second  point,  we  have  determined  that  Mr. 
Lehman's  activities  do  not  constitute  protected  expression.   In 
Bridges  V.  California  (1941)  314  U.S.  252,  62  S.Ct.  190,  198,  86 
L.Ed.  192,  208,  and  a  series  of  United  States  Supreme  Court  cases 
following  that  decision,  the  court  has  held  that  out  of  court 
criticism  of  courts  or  judges  cannot  be  punishable  as  contempt 
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unless  th«^y  posp  a  gravp  and  irnninpnt  danger  to  thp 
adnin istrat ion  of  justicp. 

Spp  also  Turkington  v.  Municipal  Court  (1948)  85  Cal.App.2d 
631,  193  P. 2d  795  [publication  of  Chambpr  of  Commerce  resolution 
calling  for  the  removal  of  a  certain  traffic  court  judge  for 
criticizing,  refusing  to  enforce  and  encouraging  the  violation  of 
traffic  and  parking  regulations],  People  y.  American  Automobile 
Insurance  Co.  (1955)  132  Cal.App.2d  317,  282  P. 2d  559  [insurance 
company  advertisements  in  major  national  magazines  warning 
prospective  jurors  that  excessive  awards  raised  insurance 
premiums  and  the  cost  of  goods  and  services  generally],  and  Lloyd 
v.  Superior  Court  (1982)  133  Cal.App.3d  896,  184  Cal.Rptr.  467 
[publication  of  attorney's  letter  to  the  editor  of  a  local 
newspaper  criticizing  a  judge  in  another  county  for  his  handling 
of  contempt  proceedings  against  another  attorney]. 

The  above  cases  emanate  from  the  principle  that  the 
public's  interest  in  free  access  to  comment  on  court  proceedings 
outweighs  any  inconvenience  to  the  court.   Thus,  were  Mr.  Lehman 
merely  to  publish  articles  criticizing  the  jury  system  and  urging 
citizens  to  reform  it,  the  clear  and  present  danger  test  would  be 
applicable.   However,  none  of  the  above  cases  involves  speech  or 
publication  designed  to  induce  citizens,  called  to  the  court  to 
perform  a  civic  duty,  to  default  in  the  discharge  of  that  duty. 
Any  encouragement  of  citizens  to  refuse  to  discnarge  their  duty 
as  jurors  goes  beyond  simple  criticism  and  call  for  reform  and 
poses  a  grave  and  imminent  danger  to  the  administration  of 
justice.   Cf.  people  v.  Gordon  (1975)  47  Cal.App.3d  465,  474,  120 
Cal.  Rptr.  840,  holding  that  PC  Section  635f,  which  prohibits 
solicitation  of  serious  felonies,  is  not  an  unconstitutional 
restraint  upon  freedom  of  speech. 

It  is,  instead,  a  valid  exercise  of  the  police  power 
in  preventing  the  harm  which  would  result  if  the 
inducement  proved  successful  and  in  protecting 
inhabitants  of  this  state  from  being  exposed  to 
inducements  to  commit  or  join  in  the  commission  of 
cr  ime . 

Penal  Code  Section  169 

Preliminarily,  we  agree  with  Mr.  Lehman  that  the 
distribution  of  his  flyer  does  not  constitute  business 
solicitation  or  a  corrupt  attempt  to  influence  prospective  jurors 
in  respect  to  a  verdict  in,  or  decision  of  any  cause  or 
proceeding  pending  or  about  to  be  brought  before  them  (PC  Section 
95).   However,  PC  Section  169  provides: 

Any  person  who  pickets  or  parades  in  or  near 
a  building  which  houses  a  court  of  this  state 
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wich  thp  intpnt  to  intprfpr^  with,  obstruct,  or 
imppdp  thp  administration  of  justicp>  or  with  thp 
intPnt  to  influpncp  any  judgp,  juror,  witnpss,  or 
officer  of  thp  court  in  thp  discharge  of  this 
duty  is  guilty  of  a  misdpmpanor . 

This  statute  finds  its  genesis  in  the  pickPting  of 
federal  courthouses  during  trials  of  Communist  Party  leaders  in 
the  late  1940s.   This  picketing  prompted  an  adverse  reaction  from 
both  thp  bar  and  thP  general  public.   A  number  of  groups, 
including  The  judical  Conferencp  of  the  UnitPd  States,  thp 
American  Bar  Association  and  numerous  state  and  local  bar 
associations,  as  wpII  as  individual  judgps  and  lawyprs,  urged 
legislation  to  prohibit  it.   See  Joint  Hparings  before  the 
Subcommittees  of  the  Committeps  on  the  Judiciary  on  S.  1681  and 
H.R.  3766,  81st  Cong.,  1st  Sess .  ;  H.R.  Rep.  No.  1281,  81st  Cong., 
1st  Sess.;  S.  Rep.  No.  732,  81st  Cong.,  1st  Sess.;  Bills 
Condemning  Picketing  of  Courts  Before  Congress,  33  J . Am. Jud .Soc . 
(1949)  and  Report  of  the  Judicial  Confprpncp  of  thp  UnitPd  Statps 
(1949).   In  1950,  Congrpss  pnactPd  64  Stats.  1018,  18  U.S.C. 
§1507.   MassachusPtts ,  Pennsylvania  and  Louisiana  passed  statutes 
modelled  on  the  federal  act.   Mass.  Ann.  Laws,  c.  268,  §13A; 
Purdon's  Pa.  Stat.  Ann,  Tit.  18,  §4327;  La.  Rev.  Stat.  §14:401 
(Cum.  Supp.  1962)  . 

The  Louisiana  statute  provided: 

Whoever,  with  the  intent  of  interfering  with, 
obstructing,  or  impeding  the  administration  of 
justice,  or  with  the  intgnt  of  influencing  any 
judge,  juror,  witness,  or  court  officer,  in  the 
discharge  of  his  duty,  pickets  or  parades  in  or 
near  a  building  housing  a  court  of  the  state  of 
Louisiana  .  .  .  shall  be  fined  not  more  than  five 
thousand  dollars  or  imprisoned  not  more  than  one 
year,  or  both. 

The  constitutionality  of  this  statute  was  tested  in  Cox  v . 
Louisiana  (1965)  379  U.S.  559,  13  L.Ed. 2d  487,  85  S . Ct .  476,  reh. 
den.  380  U.S.  926,  13  L.Ed. 2d  814,  85  S.Ct.  879. 

The  Cox  court  first  considered  whether  the  statute  was 
invalid  on  its  face  as  an  unjustified  restriction  upon  frepdoms 
guarantped  by  the  First  and  Fourteenth  Amendments  to  the  United 
States  Constitution  and  stated,  at  379  U.S.  562,  that  the  statute 
was 


a  precise,  narrowly  drawn  regulatory  statute 
which  proscribes  certain  specific  behavior. 
[Citation.]   It  prohibits  a  particular  type  of 
conduct,  namely,  picketing  and  parading,  in  a  few 
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sppcifif^d  locations,  in  or  ne>ar  courthouses. 

Thpre  can  bp  no  question  that  a  StatP  has  a 
Ipgitimate  intPr^st  in  protpcting  its  judicial 
systpm  from  thp  pressures  which  picketing  near  a 
courthouse  might  create.  ...   A  state  may  adopt 
safeguards  necessary  and  appropriate  to  assure 
that  the  administration  of  justice  at  all  stages 
is  free  from  outside  control  and  influence.   a 
narrowly  drawn  statute  such  as  the  one  under 
review  is  obviously  a  safeguard  both  necessary 
and  appropriate  to  vindicate  the  State's  interest 
in  assuring  justice  under  the  law. 
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We  hold  that  this  statute  on  its  face  is  a 
valid  law  dealing  with  conduct  subject  to 
regulation  so  as  to  vindicate  important  interests 
of  society  and  that  the  fact  that  free  speech  is 
intermingled  with  such  conduct  does  not  bring 
with  it  constitutional  protection. 

The  court  then  considered  the  constitutionality  of  the 
statute  as  applied,  where  2,000  persons  demonstrated  outside  a 
courthouse  in  protest  of  "illegal"  arrests  which  had  been  made 
the  previous  day.   Although  the  legality  of  the  arrests  was  not 
before  the  courts  at  the  time  of  the  demonstration,  the  judges 
who  would  determine  the  legality  were  presumably  then  in  the 
bui Iding . 


The  court  stated,  at  379  U.S.  565 
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In  response  to  the  contention  that  the  demonstration  did  not 
present  a  clear  and  present  danger  so  as  to  warrant  application 
of  the  statute,  the  court  reppated  its  distinction  between 
Br  idges  and  Pennekamp  and  the  case  at  bar  and  concluded  that  no 
clear  and  present  danger  standard  need  be  met  to  apply  the 
statute.   Id. ,  565-566. 

It  was  then  contended  that  the  application  of  the  statute 
violated  due  process,  as  there  was  no  evidence  of  intent  to 
obstruct  justice  or  to  influence  any  judicial  official.   But  the 
court  held  that  there  was  no  violation  where  the  demonstration 
concerned  arrests,  which  were  the  first  step  in  legal 
proceedings,  and  where  the  demonstration  was  held  in  the  vicinity 
of  the  courthouse  where  those  arrested  would  be  tried  and  the 
judges  who  would  try  them  were  presumably  present.   The  good  or 
bad  motives  of  the  demonstrators  were  irrelevant,  and  the  state 
had  the  right  to  infer  the  appropriate  intent  from  the 
circumstantial  evidence.   379  U.S.  566-567. 

Finally,  the  court  considered  whether  the  statute  was 
unconstitutionally  vague  in  prohibiting  picketing  and  parading 
"near"  a  courthouse.   The  court  held  that  the  statute  did  not 
allow  unbridled  administrative  discretion  in  enforcing  the  law. 
379  U.S.  568  et  sea. 


Cox  concerned  a  state  statute  essentially  similar  in 
language  to  our  PC  Section  169  and  clearly  establishes  precedent 
for  a  determination  that  PC  Section  169  is  constitutional  on  its 
face.   In  Cox ,  the  statute  was  upheld  as  applied  to  a 
demonstration  of  2,000  persons  on  the  far  side  of  the  street 
outside  a  courthouse.   The  demonstration  was  orderly  and 
peaceful,  although  it  involved  carrying  signs,  speaking  and 
singing.   It  was  not  directed  at  the  outcome  of  trials  then 
before  the  courts  inside,  but  at  trials  that  would  be  held  there 
and  be  presided  over  by  persons  then  presumably  inside.   The 
intent  to  obstruct  justice  or  to  influence  a  judicial  officer 
could  be  inferred  from  such  circumstances,  and,  no  matter  how 
well  -  intentioned,  the  motives  of  the  demonstrators  were 
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>f<„u,^^^'^  ""^J  "°  charge  of  violent, 
fighting  words"  or  of  obstructive  or 
section  171f,  subdivision  2,  prohibit 
activity  Which  disrupts  the  ofderly  c 
subdivision  3  was  construed  to  forbid 
Capitol.  14  Cal.App.3d  594.  However 
picketing  involves  both  speech  and  co 
permit  certain  controls  which  would  b 
to  pure  speech.   The  location  of  the 

Thl^  1^'  "^^  ^^^'"^^  ^^^  Pivotal^fac 
The  declaration  of  legislative  purpos 
assumptions:  first,  that  picketing  in 
oppressive  atmosphere  which  discourag 
citizen-visitors;  second,  that  picket 
location  debased  the  quality  of   ts  d 
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interpst  .   I_d  .  ,  599  . 

Rpfusing  to  find  a  denial  of  pqual  protpction  simply 
bpcausp  all  oth^r  mpans  of  sppking  to  influpnce  thp  Ipgislaturp 
wprp  not  regulatPd,  thP  court  camp  at  last  to  thP  contpntion  that 
thp  statutP  was  unconstitutionally  vagup  for  failing  to  dpfinp 
the  term  "pickPt".   Spp  j_d.  ,  600-601.   Thp  court  pointPd  out  that 
the  term  was  widely  used  and  commonly  undprstood  to  rpfpr  to  onp 
who  patrols  an  arpa  or  stations  himself  at  a  placp  bparing  some 
insignia  or  sign  designed  to  persuade  or  protest.   Used  in  an 
otherwise  valid  statute,  it  defined  the  prohibited  conduct  with 
requisite  precision. 

In  summary,  Cox  found  a  legitimate  purpose  in  limiting 
pickets  and  parades  in  or  near  a  courthouse  both  because  such 
demonstrations  might  affect  the  judicial  process  and  because  the 
public  might  perceive  an  effect.   Simpson  acknowledged  the 
validity  of  such  purpose  in  regard  to  the  courts  and  underlined 
the  validity  of  such  purpose  by  holding  that  even  the 
legislature,  which  in  contrast  to  the  courts  required  the 
injection  of  public  opinion,  had  to  be  protected  from  being 
closely  besieged  by  what  it  called  the  primitive  techniques  of 
street  appeal.   Cox  upheld  an  application  of  the  law  to  2,000 
peaceful  demonstrators  outside  a  courthouse  when  the 
demonstration  did  not  pertain  to  a  trial  underway  inside. 
Simpson  upheld  an  application  of  a  similar  law  to  one  peaceful 
picket  in  the  corridors  of  the  Capitol.   Cox  further  ruled  that 
intent  to  interfere  with,  obstruct  or  impeae  the  administration 
of  justice  or  to  influence  a  judge,  juror,  witness  or  court 
officer  in  the  discharge  of  duty  oepd  not  be  shown  by  evidence 
but  may  be  inferred  from  the  circumstances.   Furthpr,  rpading 
from  both  Cox  and  Simpson ,  PC  Section  169  cannot  be  deemed 
unconstitutionally  vague  for  failing  to  define  either  "near*  a 
courthouse  or  "picketing". 

Now  it  may  be  argued  that  the  Simpson  definition  of 
picketing  would  apply  to  Mr.  Lehman  if  he  were  standing  outside 
the  Jury  Assembly  Room  with  a  sign  urging  prospective  jurors  not 
to  answer  questions  during  voir  dire  or  if  he  wore  a  "sandwich 
board"  carrying  the  same  message,  but  that  because  Mr.  Lehman  is 
instead  handing  out  a  flyer  with  that  message  he  may  evade  the 
application  of  PC  Section  169.   This  would  be  an  absurd  result 
which  is  surely  contrary  to  the  intent  of  the  law. 

Webster's  Third  New  International  Dictionary  definps  pickPt 
to  include 

.  .  .  a  person  posted  by  a  labor  organization  at  an 
approach  to  the  place  of  work  affected  by  a  strike 
to  ascertain  the  workmen  going  and  coming  and  to 
persuade  or  otherside  influence  them  to  quit  working 
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there;  also:  one  posted  similarlv  ^n  =  ^ 
as  a  protest  against  a  policy  of  tJp    ^'^'^onstrat  ion 

yuiicy   Of  the  gover nment [ . ] 


Broadcast  Techni  cianrrnr^T'^n  •^^''  ^^^°   Hoywood  Corp.  v.  R;,ri,  ^ 

Of  an  advertiser's  pJace  of  bis^ni^"  °'  handbills  in  the  vicinity 

from  doing  business'^wi  th  the  adverM  Jr^'"^  ''"  ^'^^'^  ^°  ^^^^^^n 

tne  advertiser  constitutes  picketing]. 
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privacy  right.   Thus/^h^'^^f.^^""  -ff  ^!f!"'°"  °J   '^ 


hp  jury 


CONCLUSION 
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h^  ^     ^  captive  audiencP;  they 
the  court's  process  f  r'om\h;^\,^r.  ^'f  °^!r'..^°  P'-°t-<^t  then  and"^ 


must  be  there.   The  court  must 

the  court's  process  from  the  overrnrPQ  r.f    =^    ' ""^'■'  "="'" 

in  the  court's  hallways.      °v^''tures  of  advocates  stalking  them 


S.ct.on^5^S^:"n^;c^s':fry°pr^^;e%t-o"n^^?^^  ^°^^^^  -^  ^-^  Code 

Respectfully  submitted, 
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